United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF AND APPENDIX FOR APPELLANTS 


IN THE 

United States Court of Appeals 

for the District of Columbia 


No. 8052 


OLIVER L. MURRAY, Appellan 


85 6 


'JN'TE; 


UNITED STATES, Appellee 


? :"TCFA F •- 
i 3 Tli 1 -J ' sJ f" 'O - 


No. 8053 


FiLEB nov v;y m\ 


MARY E. NEFF, Appellant 


UNITED STATES, Appellee 


Appeal from a Judgment in the District Court of the 
United States for the District of Columbia 


Arthur G. Lambert 

Arthur R. Mur?SY -—-- 

■ •* . » 

Attorneys for Appellants 
218 Munsey Buildfmi D gy » c\> 
Washington, D^C. ""ARY 








SUBJECT 1NDE*. 


PAGE 

I. Opinion Below. 1 

II. Jurisdictional Statement. 1 

III. Statement of the Case. 2 

IV. Statutes Involved. 9 

V. Statement of Points. 10 

VI. Summary of Argument. 11 

VII. Argument . 12 


1. The court erred in failing to set aside verdict 

and to grant motions for a new trial since the ver¬ 
dict was contrary to the evidence and inadequate, 
unjust and unreasonable. 12 

2. The court erred in allowing the valuation of 

the land taken to be affected by what the Govern¬ 
ment proposed to do with the property after ac¬ 
quiring it . 17 

3. That the court erred in failing to set aside the 

verdict and grant motions for new trial although 
the jury was improperly given for its guidance 
in reaching its verdict what purported to be a 
stenographic report of the proceedings at the 
trial which was not put in evidence at the hear¬ 
ing nor submitted to them by agreement of the 
parties . 21 

4. That the court erred in not allowing witness 
for the property owners, William Arthur Carr, to 
illustrate to the jury by use of a plat of the prop¬ 
erty the manner in which Parcels #1 and #2 
could be best used as sites for row houses and 


an apartment site. 23 

VIII. Conclusion. 24 














II. 

Table of Cases and Statutes Cited. 

PAGE 

Bran^Tson v. Reichelderfer et al., (1933) 62 App. D. C. 

129, 65 Fed. (2d) 280 . 15 

Brien v. Beck, 2 Mackeys Reports (D. C.) P. 82.22 

Code of the District of Columbia, Title 25: 

Section llOe .9, 16 

Section HOi. 10 

20 C. J. Sec. 229 at P. 774 . 24 

Israel v. Fanchon & Marco, Mo. Ct. App. (1933) 585 

S. W. (2) 774 . 22 

Olsen v. U. S., 67 Fed. 2nd P. 24 at P. 32.21 

Shoemaker v. U. S., 13 Sup. Ct. Reports 361, 147 U. S. 

282, 37 Law Ed. 170. 21 

St. Louis I. M. & S. R. R. v. Maxfield Co., 94 Ark. 135, 

126 S. W. 83, 26 L. R. A. (N. S.) 1111. 24 

U. S. v. Chandler Dunbar Water Power Co., 229 U. S. 

53 at Page 76, 33 Sup. Ct. Reporter 667, 59 Law Ed. 
1063 . 21 













United States Court of Appeals 

.... .. . for the District of Columbia 

No. 8052. 

OLIVER L. MURRAY, Appellant 
vs. 

UNITED STATES, Appellee 

No. 8053. 

MARY E. NEFF, Appellant 
vs. 

UNITED STATES, Appellee 

Appeal from a Judgment of the District Court of the 
United States for the District of Columbia 

L 

Opinion Below. 

No memorandum of opinion was filed herein by the Chief 
Justice hearing this case. 

n. 

Jurisdictional Statement. 

On the 17th day of January, A. D., 1941 a petition was 
filed by the Attorney General of the United States acting 




under instructions from the Acting Secretary of the Navy 
pursuant to the provisions of the Acts of Congress approved 
June 28, 1940 (54 Stat. 676)September 9, 1940 (54 Stat. 
Chap. 717); March 1, 1929 (45 Stat. 1415 U. S. C. Title 40, 
Sections 361, 362) (Act of March 1, 1929, 45 Stat. 1417 C. 
416, S. 10) to acquire certain unimproved real property 
known for assessment and taxation purposes as Parcel 
251/36 in the City of Washington, District of Columbia 
(Appendix P. 1). Said property was to be acquired by the 
Navy Department as part of a site to erect houses necessary 
for navy personnel engaged in National Defense Activities. 
On January 17,1941, the same day upon which the petition 
(referred to above) was filed, a Declaration of Taking was 
filed pursuant to the Code of Laws of the District of Colum¬ 
bia (1929) Title 25, Sec. 109, and the property owners upon 
being notified of the same consented that the Government 
should be given immediate possession of the property. That 
thereafter the case was tried under the authority vested in 
the District Court for the District of Columbia, by Code of 
Laws of the District of Columbia (1929) Title 25, Section 
110a, 110b, 110c, HOd, HOe, HOf, HOg, HOh, and an appeal 
was taken (by all the property owners from the judgment 
entered in the case) to the United States Court of Appeals 
for the District of Columbia pursuant to authority contained 
in Section HOi of the aforesaid title. 

m. 

Statement of the Case. 

This is an appeal from a judgment of the District Court 
for the District of Columbia entered upon a verdict returned 
by a jury in a condemnation case. 

Suit was brought at the instance of the Acting Secretary 
of the Navy on the 17th day of January, A. D., 1941 to 
acquire a certain tract of unimproved real property known 
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for assessment and taxation purposes as “Parcel 251/36”, 
in the City of Washington, District of Columbia. A portion 
of this tract of land was owned at the date of condemnation 
by Oliver L. Murray, one of appellants herein, and the re¬ 
mainder of it by Mary E. Neff, also an appellant herein. 
For the purpose of the condemnation case that part of the 
tract owned by Mr. Murray was designated as Parcel #1, 
and that belonging to Miss Neff as Parcel #2. Parcel 
#1 was rectangular in shape and fronted 138 feet on Chesa¬ 
peake Street by a depth of 115 ft. and contained 15,870 
square ft. Parcel #2 had a southerly frontage on Chesa¬ 
peake Street 97.68 by a depth along its westerly line of 
548.90 ft. Its width along its northerly line was 222.28 ft. 
and its easterly side was bounded by a broken line 426.05 
ft. running approximately parallel to its westerly line and 
then 138 ft. due west along the rear line of Parcel #1 and 
115 ft. south to the place of beginning on Chesapeake Street. 
This parcel had a total area of 77,348.40 square feet. The 
total number of square feet in the two tracts amounted to 
93,218 square feet. 

On the same date, January 17, 1941 the United States 
Government filed a Declaration of Taking and by consent 
of the parties was given immediate possession of the proper¬ 
ties. Thereafter a jury, duly selected and sworn, on the 
25th day of February viewed the property and the taking 
of oral testimony was commenced on April 9, 1941. At 
the hearing of the case the government called an assistant 
surveyor for the District of Columbia (Chinn) and put 
in evidence a tracing or map showing the boundaries of the 
properties in suit and the streets serving the property 
both those in public ownership and those proposed and on 
the highway plan for the District of Columbia but not yet 
in public ownership (See Plat of Survey following P. 53 
of Appendix). Thereupon the government rested its case. 
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The property owners called to prove their case, William 
Arthur Carr who qualified as an expert real estate witness 
with special experience in buying, developing and selling 
row house properties. Witness testified that the best 
available use, in his opinion, for both Parcel #1 and #2 
was for sites for row houses, and stated the number of 
row house sites each tract would be available for. 

Whereupon the witness produced a blueprint made from 
the tracing put in evidence by the Government upon 'which 
he had placed certain lines illustrating the size and shape 
of the sites for row houses and how each would lie in relation 
to the property lines and the streets. The witness was 
asked to illustrate from this plat and show the court and 
jury how he believed the property could be used to its 
best advantage. The Government objected to this on the 
ground that the plat amounted to an imaginary plat of a 
sub-division which did not exist and this objection was 
sustained by the court, and exception duly noted (Appendix 
Page 11). (The map referred to above may be found in 
the Appendix following Page 53.) 

Next Oliver L. Murray, property owner of Parcel #1, 
took the stand and testified that he was a Heating Contrac¬ 
tor who also was in the business of constructing houses and 
flats for himself and others and that in his opinion the 
best available use for his property was to provide sites 
for four family flats which he planned to build in rows of 
four, each building occupying a frontage of about 35 feet. 
That he had bought Parcel #1 for $3500.00 pursuant to 
his contract dated November 6, 1940. That he had paid 
$875.00 in cash and secured the balance by a second trust. 
That the loan to build the flats was secured by a first trust. 
That also under the same contract he had obtained an 
option to purchase the balance of the tract (known as Parcel 
#2 in these proceedings) at the rate of $750.00 for each 
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35 feet frontage on the proposed streets and for $1,000.00 
for each 35 feet on Chesapeake Street and that if he had 
exercised his option he would have paid a total for Parcels 
#1 and #2 of $16,950.00. 

The next witness on behalf of property owners was 
Adelbert W. Lee -who qualified as an expert real estate 
witness who specialized in that part of the City in which the 
property in suit was located. He testified that in his judg¬ 
ment Parcel #1 was worth $3,491.00 and Parcel #2 $11,- 
754.00 and that the total value of the two properties in 
suit amounted to $15,245.00. That in his opinion the most 
valuable use to winch the properties could be put would 
be as sites for rows of flats. 

Under cross-examination the following occurred (Ap¬ 
pendix P. 20 and following): 

Q. By Mr. Bell for the Government. “How can this 
man (referring to the owner of Parcel #1 in suit) afford 
to put a new development on this property and charge rent 
to justify his investment in competition w r ith the rent the 
Government was charging and will charge?” 

Mr. Lambert (Property owners’ counsel). 

Q. “Do you mean in this very project that they are 
taking the property for?” 

Mr. Bell (for the government): “Yes, sir.” 

Whereupon property owners’ counsel objected on the 
ground that for the purpose of this case the property had 
to be valued on the assumption that there w r ould be no Gov¬ 
ernment acquisition of this property or the surrounding 
properties and hence no naval housing project to com¬ 
pete with. The court overruled the objection and an excep¬ 
tion was noted and the court allowed the witness to be 
interrogated on the assumption that the property owner 
would have to meet the competition of the navy housing 
project though it was to be established in part on the very 
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property in suit and on the surrounding properties taken in 
the same project. 

Property owners rested their cases and the Government 
called four witnesses to prove the sale prices of certain 
properties in the general area. The first property was 
Parcel 247/16 which in May, 1940 sold for $15,000.00, which 
was at the rate of a little more than a cent a foot (Appendix 
Page 23). (See map following P. 53 of appendix for loca¬ 
tion of these properties.) The next sale was of lots in 
Parcel 246/30 which joined parcel 247/16 on the north, 
which witnesses had sold for ten and eleven cents a square 
foot, some of them having been sold as late as January, 
1941 (Appendix Page 24). 

The next witness, Donald L. Chamberlin (Appendix 
Page 26), testified that he had purchased parcel 251/44 in 
September, 1940 for $13,000.00, or about four and a half 
cents a foot. That he had built or started 10S houses and 
had already sold S7 of them in all stages of construction. 

Hubert Kleinpeter, Jr., testified (Appendix Page 28) 
that he purchased parcel 225/44 in September 1939 at about 
eight cents a square foot. That his purchase had taken 
place before the present building boom had started. He 
had now completed 40 houses and was building 18 more. 

All the witnesses who testified relating to sales of neigh¬ 
boring property testified that these properties were zoned 
Residential 40A and not industrial as the tracts in suit and 
could not serve as a location for row houses or flats, and 
none were closer than M> to % of a mile to the property 
in suit. 

Louis W. Richardson (Appendix Page 25) was called 
and testified that a number of years prior to 1939 he and 
a Mr. Hoover had made a loan which was secured by a 
trust on Parcel 251/36. That the total of the loan was 
$2,000.00 and each of them had loaned $1,000.00. That they 
had bought the property in under foreclosure and resold 
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it in 1939 for $1500.00. That at the time of the sale the 
owner of the other half interest wms Mr. Hoover’s widow, 
who was very anxious to sell the property since she was 
paying taxes on it and nothing was coming in. That at 
that time there was no demand for property in this location 
since it was in a transitional stage and was no longer farm 
land but was not as yet in demand for city use. That at 
the time there was no water available for the property nor 
were there any sewers available. The only sewers were up 
the hill and could not be reached by gravity feed. The 
Government then called Jesse E. White (Appendix Page 
30) who qualified as an expert real estate witness and testi¬ 
fied that in his judgment Parcel # 1 was worth $1,428.00 and 
Parcel #2 $3,986.00, or a total of $5,414.00. 

There was next called as a witness for the Government, 
Thomas W. Owen (Appendix Page 33), who qualified as 
a real estate expert and testified that in his judgment 
Parcel #1 was worth $1,500.00 and Parcel #2 $4,000.00, 
or a total of $5,500.00. 

In appraising the land in Parcel #2 the witness placed a 
value on the land fronting on Chesapeake Street running 
back 115 feet of 8.7^ a square foot and the rest of the land 
in this parcel at about 4 1 /*? a square foot. This he did 
based on the idea that the rear of the property could not 
be used there being no streets in public ownership by 
which it could be reached. This witness spoke so rapidly 
and indistinctly that^ it was with the greatest difficulty 
that the court, or shorthand reporter, or counsel could 
understand what he was saying and on more than one 
occasion the court cautioned the witness that the reporter 
could not transcribe what he was saying. Upon the termina¬ 
tion of the case (Appendix Page 49) counsel for the prop¬ 
erty owners spoke to counsel for the Government in open 
court and said that he did not want the testimony which the 
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reporter was to transcribe to go to the jury until he had 
had a chance to read it, particularly since Mr. Owen’s testi¬ 
mony had been so hard to understand and so difficult to 
take. That after reading it he would decide whether he 
would agree to its going to the jury. That thereafter before 
counsel for the property owners had a chance to read the 
testimony and without his consent or stipulation thereto, the 
testimony was delivered to the jury by the clerk of the 
court. 

Upon the close of the testimony in the case counsel for 
the property owners opened his argument by reading in¬ 
struction #2 as well as instruction #5. The argument 
was also taken down by the shorthand reporter and was, 
as stated above, delivered to the jury. In spite of the fact 
that these instructions were read and were available to the 
reporter in written form they were erroneously transcribed, 
instruction #2 being reported by the stenographer as fol¬ 
lows: 

“The parcels sought to be condemned are to be ap¬ 
praised under (italics supplied) their present fair mar¬ 
ket value.” 

This instruction should have read: 

“The parcels sought to be condemned are to be ap¬ 
praised at (italics supplied) their present fair market 
value.” 

Part of instruction #5 as transcribed by the reporter was 
as follows: “The jury are instructed that in determining 
the compensation for the land being condemned, they shall 
not take into consideration any effects either by enhance¬ 
ment or diminution which the purpose or intention of the 
Government meant (italics supplied) to acquire this prop¬ 
erty for public use may have had upon its value.” The 
word “meant” italicized above was not in the instruction 
as granted but was inserted apparently through error. 
After the conclusion of the opening argument of property 
owners’ counsel the Government argued that the District 
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of Columbia authorities would not accept the dedication 
through the property in suit of the streets on the highway 
plan and particularly would not accept the dedication of 
Cumberland Street since upon the acquisition of the land 
for the naval housing project (for which this suit was 
brought) and since Shepard Parkway was already in public 
ownership the Government would own the land on either 
side of this street and it would not be to the Government’s 
interest to open up the streets. Counsel for the property 
owners in his closing argument objected to this argument 
and asserted that the jury were not to consider the effect 
of the acquisition for the naval housing project on the value 
of the property in suit but that they were to value it as 
if there were no housing project and if all the land embraced 
in this acquisition was in private ownership. Government 
counsel objected to this theory (Appendix P. 46 and fol¬ 
lowing). The court did not rule on the objection but said 
that it considered the written instructions perfectly plain 
and told the jury to read them. 

On the 16th day of April, 1941 a verdict was returned 
awarding $1400.00 for Parcel #1 and $3100.00 for Parcel 
#2 or a total of $4500.00 for the two parcels. 

On the 18th day of April, 1941 motions for new trial, 
together with points and authorities in support thereof, 
were filed by property owners and were overruled and on 
the 7th day of May, 1941 judgment was entered on the ver¬ 
dict and on the 20th day of May, 1941, Notice of Appeal from 
the judgment was duly filed. 

IV. 

Statutes Involved. 

Code of the District of Columbia, Title 25. Section llOe: 

“Setting Aside Verdict.— The court shall have pow¬ 
er to set aside or vacate the verdict of the jury, or any 
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award contained therein, and to grant a new trial upon 
the same grounds as in other trials at law and upon 
the ground that said verdict, or any award contained 
therein is, in the judgment of the court, grossly exces¬ 
sive, or inadequate, or otherwise unreasonable or un¬ 
just. In case the verdict or any award contained there¬ 
in is set aside or vacated, the court shall award a new 
trial with respect to the lands as to which said verdict 
or such award is set aside or vacated; and the court 
shall fix a date for a new trial and order a new panel 
of prospective jurors to be drawn, certified, and sum¬ 
moned as hereinbefore provided; and that cause shall 
be proceeded with as if no such verdict or award had 
been rendered. (Mar. 1, 1929, 45 Stat. 1419, c. 416, 
Sec. 16.)” 

llOi. “Appeal.— Any party aggrieved by any final 
judgment in a proceeding under Section 100 to 110-o of 
this title may appeal therefrom to the Court of Appeals 
of the District of Columbia, and upon such appeal said 
court shall have power to review said judgment and 
affirm, reverse, or modify the same as on appeals in 
other actions at law. * * *” 


y. 

Statement of Points. 

1. The court erred in failing to set aside verdict and 
to grant motions for a new trial since the verdict was 
contrary to the evidence and inadequate, unjust and un¬ 
reasonable. 

2. The court erred in allowing the valuation of the land 
taken to be affected by what the Government proposed to 
do with the property after acquiring it. 

3. That the court erred in failing to set aside the verdict 
and grant motions for new trial although the jury was im¬ 
properly given for its guidance in reaching its verdict what 
purported to be a stenographic report of the proceedings 
at the trial which was not put in evidence at the hearing nor 
submitted to them by agreement of the parties. 
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4. That the court erred in not allowing witness for the 
property owners, William Arthur Carr, to illustrate to the 
jury by use of a plat of the property the manner in which 
Parcels #1 and #2 could be best used as sites for row 
houses and an apartment site. 

VI. 

Summary of Argument. 

1. The verdict of the jury was materially lower than 
any testimony of value presented either by the property 
owners or by the Government and the valuation of parcel 
#1 was less than J /2 of its recent purchase price. Clearly 
the jury ignored the evidence and arrived at an inade¬ 
quate, unjust and unreasonable verdict which the court 
below should have set aside pursuant to the authority ex¬ 
pressly granted the court by statute in such case. 

2. The court erred in allowing the Government to ex¬ 
amine A. Lee, witness, on the theory that the property 
taken should be appraised as if it were in competition with 
the low rents in prospect for the naval housing project 
(the very project for which the land in suit was taken) and 
in permitting the Government to argue to the jury that the 
normal opening up of streets on the official highway plan 
for the District of Columbia through the land in suit would 
not take place since these streets did not conform to the 
naval housing plan and the Government would own the land 
on either side of these streets and the District Government 
would not accept their dedication. The land condemned 
should have been valued as if the Government had not 
taken it and as if no naval housing development had been 
planned for it. 

3. That the court should have set aside the verdict of 
the jury because the jury was provided with an unproven 



12 . 


written report of the proceedings at the trial which con¬ 
tained, material errors in transcription and which went to 
the jury without property owners’ consent or stipulation. 

4. That the court should have permitted witness, Wil¬ 
liam Arthur Can-, to have used for illustrative purposes 
a certain plat of the property taken which was already in 
evidence and upon which he had drawn division marks 
showing for how many sites for row houses the property 
was available the shape and size of each, and where they 
lay and where a certain site for an apartment was located. 

vu. 

Argument. 

I. 

The verdict of the jury was inadequate and unjust 
and unreasonable. 

Appellants respectfully contend that the court below 
erred in failing to set aside the verdict of the jury and 
grant motions for new trial since it was manifestly inade¬ 
quate, unjust and unreasonable. 

A review of the evidence presented by both the Govern¬ 
ment and the property owners and an examination of the 
verdict of the jury discloses that the jury disregarded the 
evidence and arrived at its verdict without regard for the 
opinion of the expert witnesses on either side as well as 
for other evidence in the case. There were two witnesses 
called by the Property owners who were qualified by their 
training, experience and business activity to form a help¬ 
ful opinion of the value of the land taken in these proceed¬ 
ings. 

The first of these, William Arthur Carr, (Appendix Page 
5) was a college graduate in 1922 who had spent five years 
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in the construction business with Charles H. Tompkins 
Company and after that with the Cassidy Company. Then 
for about one year he was associated in the general real 
estate business with his father. Later during the period 
when the XJ. S. Government was acquiring the privately 
owned land in the “Triangle” for the public building pro¬ 
gram Mr. Carr was employed by the U. S. Government to 
appraise the buildings being condemned. For the last four 
years he had been a member of the firm of 0. T. and W. A. 
Carr, Inc., which was engaged in the real estate business 
and in developing and building in all sections of the City 
of Washington, as well as in Montgomery County, Mary¬ 
land, and Alexandria, Virginia. This company purchased 
over 500 sites and improved them with houses of all types 
from row houses to mansions. He had studied the prices 
at which property (Appendix Page 6) was available for 
purchase in the City and spent two or three days a week 
viewing City properties on the market for sale. He con¬ 
sidered the land in suit most valuable as sites for row 
houses and he was well acquainted with the value of row 
house ground, and had bought about 126 sites for row 
houses near the Sears Roebuck store, Bladensburg Road, 
N. E., and developed and sold them all. This operation 
took place during the last tw r o years. In his judgment 
Parcel #1 was worth $2,300.00 and Parcel #2 $11,125.00, 
a total for the two parcels of $13,425.00. 

The next witness, Adelbert W. Lee, another real estate 
expert, testified that the value of Parcel #1 equalled 
$3,491.00 and Parcel #2 $11,754.00, a total of $15,245.00 
(Appendix Page 18). He was especially qualified having 
been in the real estate business for nineteen years and 
specialized in the section in which the property in suit was 
located. He had been employed to appraise properties both 
by the District Government and by private property own- 



ers and had qualified to testify for them in 40-45 condem¬ 
nation cases during the last six or eight years. He had 
studied the property in suit and made 3-4 visits to it and 
had investigated the building activity in the vicinity and 
the general interest of the buying public in that section. He 
noted the fact that the zoning of the property afforded the 
owners the greatest latitude in using the property. He be¬ 
lieved the property’s best use 1o be for fiats with some pro¬ 
visions for stones. Oliver L. Murray one of the property 
owners (Appendix Page 15) also testified that he had 
bought Parcel in November, 1940 for $3,500.00 and paid 
$S75.00 in cash and given back a second trust to secure the 
balance. He had obtained a building loan which was se¬ 
cured by a first trust on the property. That his contract 
gave him an option to acquire part or all of Parcel #2 and 
that if he exercised it he would pay a total for both parcels 
of $16,950.00. 

The Government called Jesse E. White an expert real 
estate witness who had specialized in appraisal work and 
for five years had been appraiser for the Acacia Mutual 
Life Insurance for this territory and for eleven years had 
been an appraiser in the mortgage department for B. F. 
Saul. 

He valued the land in Parcel #1 at $1,428.00 (Appendix 
Page 31) and Parcel #2 $3,986.00 or a total of $5,414.00. 

Then the Government called Thomas W. Owen of Owen 
& Son Auctioneers & Appraisers (Appendix Page 34). He 
had been in the firm nine years and done considerable ap¬ 
praisal work for loans and conducted nearly all the auc¬ 
tions for the firm. He had made extensive studies of the 
land available in the area and the prices paid for the same. 
He valued Parcel #1 at $1,500.00 (Appendix Page 37) and 
Parcel #2 at $4,000.00 or a total for the two of $5,500.00. 





15 


In addition to the above the Government put in evidence 
four sales of properties in the general area which varied 
from a rate of one cent a foot to ten or eleven cents a foot 
and none of these properties were available for the same 
uses being differently zoned and were from a half of a 
mile to %ths of a mile or more distant. There was an 
earlier sale also of the property in suit after it had been 
taken over in foreclosure and at a time when conditions 
were admittedly entirely different, there being then no 
water or sewer available or demand for immediate use of 
the property. 

In spite of the evidence adduced by both sides in the 
case the verdict of the jury was for only $4500.00. A re¬ 
capitulation of the evidence compared with the verdict ap¬ 
pears below: 

Parcel #1 #2 Total 

Carr $2300.00 $11,125.00 $13,425.00 

Lee 3491.00 11,754.00 15,245.00 

Murray (Bought) 3500.00 (Option) 13,450.00 16,950.00 

mite 1428.00 3,986.00 5,414.00 

Owen 1500.00 4,000.00 5,500.00 

Verdict 1400.00 3,100.00 4,500.00 

There is a close parallel between this case and that of 
Brandon v. Reichelderfer et al. (1933) 62 App. 

D. C. 129., 65 Fed. (2d) 280. 

In that case the court found that the jury had disre¬ 
garded the evidence, particularly that of the expert real 
estate witnesses on both sides. The Government witnesses 
had testified that the property was worth $7,847.00 and 
$6,500.00 and the lowest appraisal for the property owner 
was $11,378.00, and nevertheless the jury brought in a 
verdict of $4,558.28. 

The court said “In the present case there is such a 
discrepancy between the value of the land, including im- 
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provements, as fixed by the jury on the one hand and the 
testimony of the witnesses for both the District and the 
property owner on the other, as to convince us that the ap¬ 
praisement is unjust and unreasonable.” 

By Statute, Code of Laws for the District of Columbia 
(1,029) Title 25, Sec. llOe, the court is given the power to 
set aside the verdict of the jury not only on the grounds 
usually appertaining in trials at law but also on the ground 
that the verdict is excessive, or inadequate, or otherwise 
unreasonable or unjust. 

“The court shall have the power to set aside or vacate 
the verdict of the jury, or any award contained therein 
and to grant a new trial upon the same grounds as in 
other trials at law and upon the ground that said ver¬ 
dict or any award contained therein is, in the judgment 
of the court, grossly excessive or inadequate or other¬ 
wise unreasonable or unjust.” 

That the verdict in this case is inadequate, unreasonable 
and unjust is supported by the testimony of all the expert 
real estate witnesses as well as by the actual purchase of 
Parcel #1 for a figure of two and one half times the 
award. The evidence of sales was not very probative. 
Take for example the first two of the four sales. Parcel 
247/16 sold in May 1940 for a little more than one cent a 
foot. The property adjoining this on the north after being 
divided into lots was selling for ten to eleven cents a square 
foot (Appendix Pages 24 & 25). If the usual one third de¬ 
duction be made from the first property for streets the sale 
price still amounted to less than 1.7£ a foot. (Actually from 
the property in the second sale the witness said only one 
fourth or one fifth was lost for streets.) These properties 
were zoned alike and lay side by side and so far as the evi¬ 
dence indicates were equally adaptable for development. 
They are too at variance with one another even to indicate 
the fair market value of land subject to the same influences 






and have less bearing' still on the land in suit which was 
quite a distance away and differently zoned. The other 
two sales which were for about 4%^ a square foot and 8£ 
are equally puzzling and not at all helpful from the stand¬ 
point of fixing the value of land in their immediate locality 
subject to the same influences which the land in suit was 
not. They had to do with properties immediately across 
the street from one another. The purchase (Sept. 1, 1939) 
by Mr. Kleinpeter Jr., a speculative builder (Appendix P. 
28) of Parcel 225/44 admittedly before the building boom 
was nevertheless at about 8^ a square foot. This land was 
zoned the same as Parcel 251/M but a tenth of it was lost 
for development purposes by reason of a ravine which cut 
through it. In spite of all these factors which one might 
anticipate would depress the price, as compared with that 
of Parcel 251/M and in spite of the fact that Parcel 251/M 
was bounded by two improved streets and had a house on 
it of sufficient worth to be rented for an amount sufficient 
to pay the taxes, this property sold for nearly twice as 
much as the other. Perhaps the reasons for these incon¬ 
sistencies would have appeared if the Government had not 
failed to introduce any evidence as to the circumstances 
surrounding these sales showing whether or not they were 
made under fair market conditions, nor did the Government 
develop any points of similarity to the property in suit 
other than to show they were the same general area. They 
were all bought by speculative real estate developers for 
resale and no doubt represented bargain prices under cir¬ 
cumstances not likely to shed light on fair market values. 


2 . 

Appellant further respectfully contends that the learned 
trial justice erred in permitting over objection Government 
counsel to cross examine expert real estate witness, Adel- 



bert Lee, on the theory that the existence of the naval 
housing project for which the land in suit and the neighbor¬ 
ing land had been acquired by an advance taking must be 
considered as a factor in valuing the land in suit. 

The witness was asked (Appendix, P. 20) Q. “How can 
this man*' (referring to Mr. Murray, owner of Parcel #1 
in this case who had testified that the most valuable use for 
his property was for rows of four family flats) “afford to 
put up a new development on this property and charge rents 
to justify his investment in competition with the rents the 
Government was charging and will charge?” 

Whereupon property owners’ counsel inquired of Govern¬ 
ment counsel “Do you mean in this very project that they 
are taking the property for?” Government counsel replied, 
“Yes, sir.” 

Whereupon counsel for the property owners objected on 
the ground that for the purpose of this case the property 
was to be valued as if there were to be no government ac¬ 
quisition either of the properties in suit or surrounding 
properties acquired for the same purpose and hence as if 
there were no naval housing project to compete with. The 
court overruled the objection and exception was noted. 

The contention that the property taken would have to be 
valued as if it were in competition with the U. S. Govern¬ 
ment Housing Project and as if the Government owned all 
the land between the naval magazine and the property in 
suit was again and again insisted upon by the Government 
throughout the case. Accordingly Government witness, 
White, testified to the effect that Cumberland Street which 
was on the highway plan but not yet in public ownership 
would never be put through since as a result of Shepard 
Parkway on the one side and this Naval Housing Project 
on the other it would be bordered on all sides by Govern¬ 
ment property and the Housing Project and did not con- 
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template its being opened up. On this theory the witness 
White as well as the witness Owen considered that part of 
the property on Cumberland Street as inaccessible and as 
if it could not be reached or used (Appendix P. 32). The 
witness White was asked on cross examination, Q. “Now 
your development of this property was to develop it along 
Chesapeake Street and consider the back land as cut off 
entirely from the rest of the tract, is that right?” “Why 
did you develop it that way Mr. White?” A. “I didn't 
think the District Government would permit you to dedi¬ 
cate a street with no outlet. You have no outlet for your 
rear.” * * * “You are blocked on both sides by the park¬ 
way.” The same idea is found in testimony given by Mr. 
Owen the other expert real estate witness of the Govern¬ 
ment who said (Appendix P. 43) Q. “Isn’t it a fact that 
your testimony, Mr. Owen, that you gave was that that 
property in the back of this property was locked up or it 
could not be used?” A. “No, I did not say locked up. I 
said the back property behind Chesapeake Street was worth 
no more than the ground behind it.” Q. “Because you 
could not get at it?” A. “You cannot use it.” 

Consequently when counsel for the Government argued 
the case to the jury he argued that the District Government 
would not accept the dedication of Cumberland Street since 
the land on either side of it was in Government ownership 
and said “Why you know perfectly well, gentlemen, no ded¬ 
ication of one little strip of land (referring to Cumber¬ 
land Street through the property in suit) is going to be ac¬ 
cepted by the District Government with Government owner¬ 
ship on either side of it. I submit that as something that 
you should just disregard immediately.” Whereupon prop¬ 
erty owners’ counsel in his closing argument to the jury 
said (Appendix Page 45): 
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“Gentlemen, just u few minutes more. Now Mr. Bell 
has suggested to you that Cumberland Street here, 
since it now goes through Government property on 
both sides, would not be opened up, or the District 
would not care to open it up. You are told here by the 
instructions of the Court which I read you that this 
property is to be valued as if there were no Government 
takings in this project at all. ’' 

Whereupon counsel for the Government objected to the 
argument saying that one could not discount the possibility 
of whether a Street can be accepted for dedication or not 
when there is Government property on either side. It was 
further urged by counsel for the property owners that the 
Government obtained the property on one side of Cum¬ 
berland Street by the taking of this very case, but the 
Government insisted that when it came to the question of 
the likelihood of the street being opened the jury had to 
consider that the Government now owned the land on either 
side. After a prolonged discussion (Appendix Pages 45- 
48) the court finally stated that it was of the opinion that 
the instructions in the case were clear, but did not rule on 
the objection or tell the jury which was the proper way to 
value the property. 

The law applied by the Federal Court in condemnation 
cases has long been that the jury in determining the value 
of the land being taken should not take into consideration 
any effect which the purpose or intention of the Govern¬ 
ment to acquire the property for public use might have on 
its value. The same principal is applicable whether the 
Government project has the effect of enhancing or diminish¬ 
ing the price which the property might bring on the open 
market. If this were not true then the just compensation 
to wdiick the property owners are entitled under the 5th 
amendment to the Constitution of the United States, would 
be dependent upon the use to which the Government planned 
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to put the property after it acquired it. Accordingly a 
property otherwise useful for residential purposes ac¬ 
quired for an odious use such as incinerator or for a site 
on which to deposit refuse would be of little value while one 
required for park use might assume a large value and in 

U. S. v. Chandler Dunbar Water Power Co., 229 
U. S. 53 at Page 76, 33 Sup. Ct. Reporter 667, 
59 Law Ed. 1063, 
the court said 

“Neither can consideration be given to probable ad¬ 
vancement in the value of such riparian property by 
reason of the works to be constructed in the river by 
the Government. The value should be fixed as of the 
date of the proceedings and with reference to the loss 
the owner sustains considering the property in its con¬ 
dition and situation at the time it is taken and not as 
enhanced by the purpose for which it was taken.” 

To the same effect is 

Shoemaker v. U. S., 13 Sup. Ct. Reports 361, 147 
U. S. 282, 37 Law Ed. 170. 

Olsen v. U. S., 67 Fed. 2nd P. 24 at P. 32. 

3 . 

Appellant further respectfully contends that the court 
erred in failing to set aside the verdict of the jury since 
without the consent or stipulation of counsel for the prop¬ 
erty owners an d witho ut an order j>f the court what pur¬ 
ported to be a written report of the evidence taken at the 
trial was furnished the jury for their guidance in arriving 
at the verdict. 

At the end of the taking of the testimony counsel for the 
property owners in open court announced that the prop¬ 
erty owners would not consent to the stenographic report 
being made available to the jurvjinless the propertv .own¬ 
ers’ counsel had an opportunity to read the testimo ny since 
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he doubted whether the reporter could have taken down 
all the testimony accurately particularly that of Mr. Owen. 
Thereafter without the property owners’ consent and be¬ 
fore counsel for property owners had had an opportunity 
to read the testimony it was delivered to the jury. The 
scope of the court’s authority as to what may be placed in 
the hands of the jury for use in arriving at its verdict was 
early defined in the District of Columbia in the case of 
Brien v. Beck, 2 Mackeys Reports (D. C.) P. 82. 

In that case a certain book which had been used in the 
trial of the case was handed to the jury by the clerk and the 
court said 

“If the court allows any paper which has not been put 
in evidence to be taken by the jury to their room that 
is error. If the paper has been put in evidence it is a 
matter of discretion with the court whether to permit 
it to go into the jury room.” 

In this case the accuracy of the written report had not 
been proven and the transcript had not been put in evidence. 

Consequently it was not within the discretion of the court, 
even if the court had so ordered, to send the transcript to 
the jury. At the hearing of the Motion for New Trial, coun¬ 
sel for the Government contended that the burden was on 
the property owner to show that the written report of the 
proceedings was inaccurate and that the error or errors 
had misled the jury. 

Due to the fact that such a rule of law would usually im- 
pose an impossible task on the injured party the courts 
have not required it. Accordingly in the case of 

Israel v. Fanchon & Marco, Mo. Ct. App. (1933) 
585 S. W. (2) 774 

the court expressed the general rule as follows: 

“Verdicts must be based upon the evidence as the jury 
remembers it. It has been held that the use of notes 
taken by a juror was improper and that it was likewise 
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improper for the court to have the stenographer read 
his notes to the jury without the consent of both 
parties.” 

That the stenographic report was in error in at least two 
important instances in this case appears from the report of 
the argument by property owners’ counsel where he read 
to the jury instructions #2 and #5 (Appendix Pages 44 
and 45). Instruction #2 told the jury that they were to 
appraise the parcels in suit “at their present fair market 
value” but the reporter wrote that they w*ere to appraise 
the parcels “under their present fair market value.” 

Again instruction #5 told the jury that in appraising the 
parcels in suit they were not to take “into consideration 
any effects * * * which the purpose or intention of the 
Government to acquire this property for public use” might 
“have had upon its value.” The stenographer reported this 
instruction in such a way as to be meaningless by inserting 
the word “meant” after the word Government. Further¬ 
more a substantial part of the testimony of the Witness 
Owen appears to be garbled and this is not'surprising since 
he talked so rapidly and like an auctioneer in which business 
he was engaged that the court again and again had to cau¬ 
tion him to talk more slowly and distinctly (Appendix 
Pages 39 and 40). 

4 . 

It is further respectfully contended that the learned trial 
Chief Justice was in error in not allowing property owners’ 
witness, William Arthur Carr to illustrate to the jury by 
use of a plat showing the outlines of the property in suit 
(which the Government had already put in evidence) upon 
which he had drawn division lines showing the number of 
sites in the parcels available for row houses and also where 
a site for an apartment would lie. 
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The witness had already testified that the property was 
most valuable as a site for row houses, that there was a 
demand for these and that the contours of the property 
made the land suitable and economical for such develop¬ 
ment. That one buying with a view to developing; the 
property would consider how many sites could be obtained 
from the property for row houses and lie had testified as 
to how many such sites he considered the parcels available 
for. 

Witness was asked to make his testimony more clear and 
intelligible to the jury by using his plat for illustrative 
purposes but this was denied him upon objection by Gov¬ 
ernment Counsel (Appendix Pages 7, S,9, 10. 11). The gen¬ 
eral principle which clearly supports the appellants’ conten¬ 
tion is set forth in 20 C. .T. Sec. 229 at P. 774 as follows: 

“It may be shown that the ground is adapted to be 
cut up into city lots and used for city improvements or 
that it may be subdivided into smaller building lots. 
It is immaterial that the land is not at the time built 
upon and that the owner has not tiled a town plat or 
that the land is used by the owner only for farming or 
dairy purposes.'' 

The ease of 


supports 

subject. 


St. Louis I. M. p S. P. IP v. Maxtield Co., 94 Ark. 
1 126 S. W. SM, *2(5 L. R. A. (X. S.) 1111, 

this proposition and is a leading case on the 


VIII. 

Conclusion. 

It is therefore respectfully urged that the learned trial 
Chief Justice was in error in not setting aside the verdict 
for Parcels =1 and —2 because it was inadequate and 
unjust and because "the said Chief Justice permitted over 
objection a theory of valuation at variance with that pro- 
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scribed by law to be used throughout the trial and because 
the jury had a written report furnished it for its guidance 
which was never admitted in evidence, and which was in¬ 
accurate in material particulars, and which the parties 
never consented could be used and because the court refused 
to permit witness Carr to illustrate from a plat he had 
prepared showing the most valuable use for which the 
property was available. 

Respectfully submitted, 

ARTHUR G. LAMBERT, 

ARTHUR R. MURPHY, 

Attorneys for Appellants, 

Oliver L. Murray and Mary E. Neff, 
21S Munsev Building, 

Washington, D. C. 
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APPENDIX. 


#8052 

Mary E. Neff, Appellant, 
vs. 

Exited States. A ppcllee. 


#8052 

Oliver E. Murray, Appellant, 
vs. 

Exited States, Appellee. 


Agreed Statement of Record on Appeal. 


It is hereby stipulated by the attorneys for the parties 
hereto that the following shall constitute the agreed state¬ 
ment of the record on appeal. 

On the 17th day of January, A. 1)., 11)41 a petition was 
filed by the Attorney General of the United States acting 
under instructions from the Acting Secretary of the Navy 
to acquire a certain parcel of unimproved real property 
known for assessment and taxation purposes as Parcel 
251 /Mb, City of Washington, District of Columbia. Said 
property was to be acquired by the Navy Department as 
a site for the establishment of necessary housing for Naval 
Personnel engaged in National Defense activities. 

Part of this property was owned by Oliver L. Murray 
and this portion of it was designated for the purpose of 
the condemnation case as Parcel #1. It had a southerly 
frontage of 138 feet on Chesapeake Street with a depth 







of 115 feet, same being rectangular in shape and containing 
15,870 square feet. The remainder of this tract of land 
designated as Parcel in this case was owned by Mary 
E. Neff and may be described as follows: It had a souther¬ 
ly frontage of 97.(58 feet on Chesapeake Street with a depth 
on its westerly line of 548.90 feet by a width along its north¬ 
erly line of 222.2S feet and on its easterly side the property 
was bounded by a broken line which ran 426.05 feet 
2 approximately parallel to its westerly line and then 
138 feet west along the rear line of Parcel #1 and 
then 115 feet south to the place of beginning on Chesapeake 
Street and the total area of this parcel was 77,348.40 square 
feet. 

On the same date, January 17, 1941, the United States 
Government filed a declaration of taking and by consent of 
the parties was given immediate possession of same. 

Thereafter the jury was duly selected and sworn and 
on the 25th day of February pursuant to order of the Court 
viewed the property and on April 9, 1941 the case came on 
to be heard and the following testimony was adduced: 

The Government called as a witness to prove its case one 
Marion W. Chinn, an employee of the Surveyor's office who 
presented a plat of survey for Parcel 251/36 and identified 
Chesapeake Street on the map particularly that part of it 
bordering the parcel in question and said that this street 
was one of the Streets on the highway plan of the District 
of Columbia and was now in the ownership of the District 
of Columbia and was actually improved and surfaced with 
a hard surface. That Fourth Street and Cumberland 
Street, which appear on the plat by dotted lines, are pro- 
j:>osed streets and are on the highway plan but were still in 
private ownership and not physically in existence. Witness 
also testified that the westerly line of Fourth Street was 
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not in the position indicated by the dotted line in white 
purporting to be its westerly boundary on the plat and 
that the true line of this proposed street was further to the 
east. 

3 The witness further said that the westerly 60 feet 
dedication line of Fourth Street crossed the souther¬ 
ly line of the property 55.49 ft. west of the southeast corner 
of the property taken. Witness further testified that the 
street marked Cherry Avenue on the plat was not part of 
the highway system for the District of Columbia but was a 
street on an unrecorded plat of sub-division for Bellevue 
Highlands of which this property was a part. Witness had 
never been on this property itself and had no personal 
knowledge of conditions on the property in question. Where¬ 
upon on re-direct examination the following occurred. 

Q. “Mr. Chinn, how long have you been in the Sur¬ 
veyor’s Office?” 

A. “About 19^4 years.” 

Q. “Now, with reference to these streets that appear 
on the plan of the permanent system of highways of the 
District of Columbia, in your experience in that Surveyor’s 
Office have you found that the Commissioners will accept 
the dedication of a strip of land supposedly falling within 
the lines of a highway-planned street when on either side 
of the portion of that street running through a particular 
parcel property is owned by the United States Govern¬ 
ment?” 

Thereupon the question was objected to by counsel for 
the property owner who said: 

“I would like to object to that question because that is 
trying to make the acquisition by the United States Govern¬ 
ment right now affect this condemnation and I object on 
the other ground that he (referring to the witness) is not in 
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a position to speak for the commissioners in any 
event. ? ? 

4 Mr. Bell: “Well, now, your Honor— 

The Court: “He was asked if in his experience he 
hadn’t found certain things. I do not quite see the point 
myself.'' 

Mr. Bell: “Why, here is the point, if your Honor please: 
If a man can't get streets through his property he can't 
develop it. Now, here is a case. Mr. Lambert's objection 
is that we are taking into account the taking by the Govern¬ 
ment. At least one of these acquisitions goes back as far as 
1927, as we will offer to prove later on, the property to the 
east. That has nothing to do with this present project be¬ 
cause this present project wasn't even dreamed of in 1927. 
Now, suppose you have one parcel of ground. On one side 
of it is property which we expect to prove—and my remarks 
will go out if we don't prove—on the east side of it we 
have property acquired by the United States Government in 
1927. On the west side of it we have property owned by 
the United States Government. Through this parcel there 
appears a street on the D. C. Highway plan, and stops right 
there. Of course it appears on the highway plan as run¬ 
ning through Government property; but of course your 
Honor realizes that this property is in the vicinity of the 
Bellevue Arsenal." 

The Court: “Vicinity of what?” 

Mr. Bell: “In the vicinity of the Bellevue Arsenal, and 
is being acquired, as the petition alleges, for a naval hous¬ 
ing project. Now, of course, your Honor will take almost 
judicial notice that that project will have its own plan, as 
we hope to prove later on, with total disregard tor any 
highway-planned street. Now we come back to this proposi¬ 
tion. You have a proposed street running through one par¬ 
cel, perhaps a width or length of 500 feet, let us say, on one 
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end United States property, on the other end United States 
property. Now I am asking him, from his experience in 
the Surveyor's office, would the Commissioners accept a 
dedication simply of that little strip of ground when the 
United States has it blocked on either end.” 

The Court: “I think he can answer that, from his ex¬ 
perience. ? ’ 

Witness stated that his experience didn't enable him to 
answer this question. 


5 The Government then rested and there was called 

on behalf of the property owner William Arthur Carr 
who thereafter being duly sworn testified as follows: 

That he was a builder. After graduating from college in 
1922 had come to Washington and gone to work for the 
Charles H. Tompkins Company and spent five years in the 
construction business with that company. Then he went to 
work for Charles H. Cassidy and Company, also large 
builders. Then for about one year he was associated in the 
general real estate business with his father and after that 
witness went into the Government service where he remain¬ 
ed for eight years, the first five of which were spent in 
appraisal of the value of buildings in condemnation. These 
appraisals covered considerable areas below Pennsylvania 
Avenue; that about four years ago he left the Govern¬ 
ment and in association with his brother devoted himself 
exclusively to the general building business with some real 
estate work. During the time he was in the Government as 
well as afterwards he and his brother had operated a con¬ 
struction business known as 0. T. and W. A. Carr, Inc. 
That they had bought for themselves between 500 and 600 
lots, building sites of various kinds, from row house sites 
to $20,000.00 or $30,000.00 home sites and with the excep¬ 
tion of 20 or 25, that they sold all of that ground, generally 
after improving it. That they studied and kept themselves 
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informed as to the market prices of ground in various sec¬ 
tions of Washington. That everv month thev are buving 
ground and three times a week they go out to view parcels 
of ground submitted to them. That their operations are 
not located in any one section, but include the X. W., X. E., 
Montgomery County and Alexandria. That they have had 
occasion to obtain ground usable for row houses and made 
one of the largest developments of row houses (comprising 
12G row houses) near 15th and H, X. E., about three blocks 
north of the Sears and Roebuck Store on Bladensburg Road. 
That the land in suit is in S. W. Washington. Witness 
thereupon said that he had examined, with a view to ap¬ 
praising, the properties in this case and gave a detailed 
description of the property. That after making a 
(> study of the property he considered that it was most 
desirable as a site for row houses and that since it 
was zoned industrial it could be devoted to that use; that 
in industrial zoning any type of use can be made of the prop- 
ertv and that an owner of ground so zoned had fewer re- 
stfictions placed upon the use of the property than in any 
other zone. For example, in land zoned industrial more 
land can be covered by buildings than in any other type. 
Witness stated that the amount of ground zoned industrial 
available for row houses was extremelv limited in the Dis- 
trict, Montgomery County, Prince George County and 
Arlington Countv. Witness stated that there was an im- 
mediate demand for row houses such as he bciieved the 
property in question was most suitable for and that since 
this property was located practically at the gates of the 
Bellevue Arsenal it had the advantage of being conveniently 
near to work for Xavy Personnel; that he believed that the 
number of houses that could be built on this site could be 
either sold or rented as soon as they were finished; that 
there was literally hundreds of houses being built by 
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private builders in the vicinitv; that as a result of his studv 
and examination of the property he believed that as of 
January 17, 1941 the fair market value of Parcel #1 was 
$2,300.00. Witness testified that he had drawn on a plat 
showing the outline of Parcel #1 a tentative sub-division 
of the ground and that he considered this parcel a suitable 
site for five row houses; that four of the building sites 
would have a width of a little over 17 feet and the fifth be¬ 
ing on the corner would have 40 feet which would include the 
15 feet restriction line noted on the plat. That Parcel #2 
which had a frontage of 97.68 feet on Chesapeake Street 
and an area of 77,696 square feet he appraised as of the 
17th of January, 1941 at $11,125.00. Witness states that the 
most valuable use for this property was row houses; that 
there was enough property on Chesapeake Street in this 
parcel for five row houses facing that street and that 28 
might be built on proposed Cumberland Street and in ad¬ 
dition thereto according to his plan there wx>uld be an apart¬ 
ment house site fronting on Fourth Street. 

7 Before the witness testified as to the number of 
sites into which the property could be sub-divided the 

government objected to any testimony because property 
had to be valued as it stood considering its availability for 
such a purpose but without any testimony as to any pro¬ 
posed plan of development. At the most government con¬ 
tended that the witness could only testify that the property 
was available for row houses and therefor had a value of so 
much. The court overruled the government objection and 
allowed the witness to testify. 

8 Q. “Have you sketched these out on your plat?” 
A. “Yes.” 

Q. “Would you please show” (it). 

A. “I might call your attention to the fact that this is 
based on the dedication of Fourth Street, and that no value 
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has been given in my appraisal to the ground which would 
be dedicated to the District for 'Fourth Street/’ 

Q. ‘‘Because that is going to be given to them and used 
for a street. That is the reason?’’ 

A. “Yes.” “And this apartment house site would then 
have a frontage of approximately 55 feet on dedicated 
Fourth Street.” 

Q. “Would you illustrate from your plat there to the 
court and jury just what you are talking about on the 
plat?” 

Mr. Bell: “I object to the witness illustrating from an 
imaginary plat of sub-division.” 

Mr. Lambert: “It is not an imaginary sub-division. It 
is merely an illustration of the sites which he has con¬ 
templated the property would support for these row houses. 
It is no illustration of a sub-division at all.” 

Mr. Bell: “That is the identical question that was raised 
in the Brice case when they came in here with the plat of 
sub-division for property that was not subdivided, assuming 
dedication of streets, assuming conditions that do not exist 
today; and I submit with the utmost sincerity that this plat 
and testimony based on it are inadmissible.” 

The Court: “Well, there is any quantity of cases; I don’t 
know about your case. What the witness said a minute ago 
didn’t help him. As I understood him, he said that on the 
corner lots this could be done with it. A corner lot is 
available for two houses. That is a familiar thing. Well, 
in many of the cases it is not divided into lots. There has 
been testimony that two lots could be combined and one 
large house built on two lots; but here is no such—this lot 
has not been subdivided at all, has it?” 

Mr. Lambert: “No.” 
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The Court: “Just an open stretch?” 

9 Mr. Lambert: “No subdivision has been made of 

it. It is an open stretch. But it just shows, just 
illustrates, what the land is available for. You know you 
are not prevented from building row houses on a piece of 
property whether subdivided or not, and the subdivision is 
for the convenience of the property owners, so that you 
can get a lot number; and when you convey the property, 
why, you convey it by that lot number, and so forth. It 
is not even necessary to subdivide, even can build a house 
on the land, and he is picturing this land that is available 
for these uses.” 

Mr. Bell: “That is not necessarily accurate, with all de¬ 
ference to Mr. Lambert, because before this man can im¬ 
prove this property with subdivisions he has got to dedicate 
his streets; and as a natural concommitant of a street dedi¬ 
cation a subdivision has got to go with it.” 

The Court: “Well, we can’t go into that.” 

Mr. Bell: “Well, that is what he is going into by this 
plat, sir.” 

The Court: “We can’t go into that. Only as the prop¬ 
erty lies now; that is as far as he can go.” 

Mr. Lambert: “Yes, but all we want is to illustrate what 
he has testified to in regard to what this property is avail¬ 
able for and what localities are available for what build¬ 
ings, is all, which is certainly a fundamental right, if your 
Honor please. Absolutely a fundamental right. We couldn’t 
try cases, in these condemnation cases on unimproved 
land, unless you had that right. How would the jury know ? 
These are subjects which everybbody who buys or sells 
land would have to know. They don’t take a sort of birds- 
eye view of something and say, ‘Well, it is available for 
something.’ They go down there and study it and find out 
how many sites there are there for buildings, and that al¬ 
ways is reflected in the market price. If we weren’t able 
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to do that, why, we wouldn't be able to prove our case in 
court; and I submit, as your Honor has already admitted in 
evidence a number of facts and .so forth that this witness 
has found this land available to, that he certainly ought to 
be able to illustrate it in some other way than words, and 
just point to an illustration of it that he has drawn 
10 himself. That is all it is, just something this wit¬ 
ness has drawn himself to illustrate the very words 
that he lias already spoken/’ 

The Court: “I doubt if he can go as far as that.” 

Mr. Lambert: “I submit, your Honor, that it is a funda¬ 
mental right.” 

Mr. Bell: “This plat presupposes conditions that do not 
exist and can not ever exist. In the first place, there is no 
definite proof that the highway-planned streets, even as 
shown, are in a proper position, even if put in physically, 
so that the grade would permit of sewerage. There is no 
proof of that. And your Honor knows the District of Col¬ 
umbia will not lay a sewer until the street itself is physically 
brought down to grade. Now, this plat presupposes those 
streets in there and people walking up and down them. Now 
your Honor sees where we are getting by opening the door 
to changing the character of the property for the appraisal. 
I submit that this plat is totally inadmissible.” 

The Court: “Well, I do not believe that will be admitted. 
I think you have gone as far as you can go; that is to say, 
that the property is available for row houses; and he is go¬ 
ing to say, I think, that one apartment house could be built.” 

Mr. Bell: “Well, he has already said the number of sites 
you can get out of it, and I submit that even that, to my 
mind, is too far, but that is the ultimate absolutely to 
which he can go in any imaginary treatment of what is 
actually there.” 
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The Court: “I do not believe we want anything imagin¬ 
ary. Here is a piece of property; you see that paper 
there?” (Exhibiting a pad of paper to the witness.) 

Mr. Bell: “May I say one word more before your Honor 
starts ruling?” 

The Court: “Yes.” 

Mr. Bell: “Suppose instead of two acres this was two 
hundred acres. The size does not have anything to do with 
it. You have a street you would have to dedicate a half mile 
long, another one going up the side a half mile wide. He 
could introduce a plat in evidence on this same principle 
showing five hundred lots available for sale on this street 
and five hundred more available for sale on that 
street—” 

11 The Court: “No.” 

Mr. Bell: “—when the property is being used for a 
truck farm at the present time.” 

The Court : 11 There is a different degree, of course. There 
is a difference between two hundred acres and two thousand 
acres, and two thousand square miles.” 

“What is the state of the record now?” 

Mr. Bell: “He has asked him to take the plat which 
shows the subdivision with a number of lots fronting on 
imaginary streets and illustrate with it to the jury just how 
these lots will front and where they will lie, and all that 
sort of thing.” 

The Court: “I can not allow that.” 

Mr. Lambert: “Your Honor will allow me an exception 
on the question?” 

The Court: “Yes.” 

(The map offered for illustrative purposes is at¬ 
tached hereto marked “Carr.”) 

Witness further testified that the number of sites available 
for row houses on proposed Cumberland Street counting 
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the sites on both sides oi the street was 28 in all. 'Where¬ 
upon the witness was turned over to the Government for 
cross examination: 

Witness was asked to calculate what his price for the 
property amounted to per acre and replied $6,400.00 an 
acre. Witness was asked what was the highest price per 
acre he knew of at which ground in the area bounded by 
Atlantic Street on the North, Nichols Avenue on the East, 
Naval Research on the South and the Potomac River on the 
West had been sold and he responded that $3,500.00 an acre 
for certain land about seven blocks distant; 

. Q. “How many blocks north?” 

A. “I am not familiar with the blocks there. The ground 
there is—I can only describe it with respect to some build¬ 
ing operations. It has a large apartment development go¬ 
ing on at the top of the hill, on Pennsylvania Avenue, and 
it would be about three-quarters of a mile or a half mile 
nearer this property out of that apartment, and has Penn¬ 
sylvania Avenue in back and along that—is that Alabama 
Avenue that runs from the top of Pennsylvania Avenue 
to the top of the hill over by St. Elizabeths?” 

“It was back, in the back slope there, sloping on the 
crown of the hill at the lower edge of the property, which 
was not in the area you mention.” 

“I don't know of any sales in this particular area.” 

Q. “You know of no sales in that particular area shown 
on the plat designated ‘Sales Chart’ ”? 

A. “That is correct.” 

Q. “And the highest sale you know of in that general 
area is $3,500. an acre?” 

A. “Yes.” 

Q. “Was that sale much closer to the development ac¬ 
tually in being and actually in process of construction?” 
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A. “I would say'about the same. . That was within three 
blocks of building operation which was going on then. That 
was about a year ago/’ • . , 

Q. “About a year ago and within three blocks of build¬ 
ing operations which were then going on?” 

A. “Yes.” 

Q. “Just let me ask you this question: All of this prop¬ 
erty which has been acquired by the Government in this 
area has not been acquired for this particular purpose, has 
it?” 

A. “No. I understand there is some ground acquired 
for this Shepherd Park.” 

Q. “Considerable ground, is it not?” 

A. “Yes, considerable ground.” 

Q. “And some years ago?” 

A. “I don’t know that.” 

Q. “During the course of years?” 

A. “I don’t know.” 

Q. “Is it your understanding that some of the ground 
down there has been acquired by the National Capital Park 
and Planning Commission in addition to Shepherd Park¬ 
way for the Fort Drive Project?” 

A. “I don’t know that first hand; I have been told, 
yes, sir.” 

13 Q. “And vou believe that to be the fact?” 

A. “I believe that to be the fact. I have taken that 
into consideration, and the adjoining property prior to 
any row-house ground leaves considerable in value—I mean 
in the increase in the value of it.” 

Q. “Then, as a third development, do you know wheth¬ 
er any land has been acquired by the War Department as 
opposed to the Navy Department for a project separate 
and distinct from this particular project?” 

A. “I believe for the expansion of Bolling Field.” 


i 

l 
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Q. ‘‘For the expansion of Bolling Field?” 

A. “Yes.” 

Q. “And this of course would make four projects in this 
general area where the United States Government as such 
has acquired property, but for different purposes?” 

A. “That is correct.” 

Witness further testified that the basis of his appraisal 
was not sales in the vicinity but he had determined the 
number of sites that could be developed on the property in 
suit and the price a purchaser planning to build a row house 
or apartment on each could afford to pay. Witness had 
been on the property in suit and walked the 
14 boundaries and had been to the Bellevue Arsenal a 
number of times. Witness didn’t think the sewage 
disposal plant very close to the property in suit and 
doubted if it had any effect on it. That there was a com¬ 
paratively large area of ground zoned industrial in this im¬ 
mediate vicinity before the Government began purchasing 
property there. That the nearest transportation was about 
6 blocks or Yi mile from this property. The nearest school 
about % mile to the best of his recollection. The nearest 
trading center a mile or mile and *4 but that a trading 
center could be put on the property in suit. The row houses 
contemplated, would sell for six to seven thousand. That 
the area of the streets to be dedicated would subtract % of 
the total land from the property. 

Q. “What do you know about whether Cumberland 
Street and Fourth Street if run through, will permit sewer 
to service this property?” 

A. “You probably would need none in Fourth Street, 
Cumberland Street is so situated that sewer would come in. 
In fact, that is from the west toward the river and the sewer 
is in Sixth lower than this area; so sewer would easily be 
extended into Cumberland Street running to the present 
sewer on Sixth.” 
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Q. “Isn’t that dependent entirely upon the established 
grade of Cumberland Street, not only as it relates to Sixth, 
but as it relates to Sixth and the other highway-planned 
Street?” 

A. “Yes, but the District Building in setting grade in 
streets first considers the requirements of the sewer divi¬ 
sion. The sewer must be run by gravity and before the 
Highway Department or the Surveyor’s Office set the grade 
in the Streets, it is checked with the sewer department and 
the grade set so as that sewer can be installed. ’ ’ 

Witness was asked if he knew what Mr. Fraser paid for 
Parcel 251/36 and he said he didn’t know or inquire. 

On re-direct witness said that there was a strong demand 
for houses in this area six months ago but an even better 
one now. Due to the influx of Government employees there 
is greater demand over the whole metropolitan area but 
this one in particular. 

15 Thereupon OLIVER LEO MURRAY, owner of Par¬ 
cel #1 took the witness stand for the property 
owner and testified that he was a heating contractor but 
that he was also in the business of constructing houses and 
flats for himself and others. That he had built 40 to 45 
houses and 6 or 7 four family flats mostly in the north east 
section and a few in the south east. That most of the 
houses he had built were houses for two families. That 
he had made a study of the property prior to purchasing 
it in November, 1940. That he had inquired into the num¬ 
ber of men working at Bellvue Arsenal (Magazine Plant). 
That he found there was water available to the property 
in Chesapeake Street and sewer in Sixth Street available 
for Chesapeake Street. That the Highway Department 
told him that there was a possibility that Cumberland 
Street might be changed but what the change would be he 
didn’t know. That next he went to see on what conditions 
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he could get the land. That he considered the land most 
valuable for row apartment houses which are built in 
groups of four with four apartments to each building and 
each building takes about 35 feet. These are sometimes 
called four family flats and the people furnish their own 
gas and electricity. Witness agreed to buy property 
March, 1940 conditioned on being able to obtain building 
loans. He applied to several people for these and they 
were reluctant to make the loans. Mr. Fraser put him in 
touch with the Baptist Home as a prospective lender and 
they were very much pleased with it and made the loan. 
There were three building sites in the piece purchased by 
him and a trust was put on each of these sites. At the 
time of purchase witness had no idea the Government was 
going to buy it. He signed the contract to buy on Novem¬ 
ber 6th, 1940 and then applied to the District Government 
authorities for a new sub-division. There was then a 
delay of four weeks and he learned from Mr. Donohue’s 
office at the Park and Planning that the Navy Department 
wanted the ground. Witness paid $3,500.00 for Parcel 
—$875.00 in cash and gave back a deferred purchase 
money second trust for the balance. The building loan 
was to be the 1st trust. 

16 Under cross examination witness testified as fol¬ 
lows: That he took an option on the balance of the 
tract. It was customary whenever a builder undertook to 
develop a piece of ground to sort of try it out and see 
w'hether one could be successful there. If successful one 
would w T ant to continue the development but if not suc¬ 
cessful under the terms one wrould not have to. The option 
on Parcel #2 was at the rate of $750.00 for each 35 front 
feet other than on Chesapeake and for $1,000.00 for 35 
feet front on Chesapeake. The total for the Parcel if all 
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of it was taken was $16,950.00. That this figure included 
the cost of the ground to him in Parcel #1 at $3,500.00. 
That he was aware that the real estate expert who just 
left the stand valued it at only $13,425.00 The witness’ 
total cash outlay was $875.00 to date; that he had signed 
notes payable to Mary Neff for the difference between 
that and $3,500.00. That before obtaining the Building 
loan he had approached the Annacostia Finance Co., and 
B. F. Saul & Co., and had not received encourage¬ 
ment. 

17 On redirect examination the contract dated No¬ 
vember 6, 1940 for the purchase of Parcel #1 "was 

introduced into evidence and marked property owner’s 
Exhibit #1 and is set forth verbatim hereinafter in con¬ 
nection with the cross examination of witness Adelbert Lee. 

There was next called on behalf of the property owners 
ADELBERT W. LEE who testified that he was in the 
real estate business and an insurance broker and had been 
doing some building for the past two years. That he had 
been in the real estate business for 19 years and specialized 
in the eastern part of the city particularly properties on 
the east side of the Anacostia River. That he specialized 
in the section in which the property in suit was 

18 located. That he had qualified as an expert real 
estate witness to testify to value of properties in 

from 40 to 45 condemnation cases over the last six or eight 
years both in cases for the District Government and for 
property owners. That he had studied the property in 
suit and had made three or four visits to the property it¬ 
self and had investigated the building activity in the 
vicinity and the general interest of the buying public in 
that section which had materially changed even in the past 
few months. He had checked the zoning at the District 
Building to see to what use the property in question could 
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be put. That he walked over the property-in suit-and 
familiarized himself with the lay of the land, the grade 
and the dimensions of the property. That after studying 
conditions in the vicinity he concluded that there was a 
persistent demand for property of this type. That since 
the property was zoned industrial these owners had the 
greatest latitude in using their property. That in indus¬ 
trial zoned property any residential type property may be 
constructed or business property or property for factory 
use. Witness stated that he concluded the property was 
most valuable for flats or small apartment houses with 
some provisions for stores. Numerous builders were de¬ 
veloping property in the vicinity, some of them building 
just a few houses and others as many as from 50 to 60 
houses within a mile radius of this property. There was 
at least 100 new houses being built. That the development 
was spectacular and seemed to be rising and that in his 
opinion the fair value on January 17, 1941 for Parcel £1 
was $3,491.00, about 22<* a square foot. That Parcel #2 
which had a frontage of 97 feet on Chesapeake Street by 
a depth of 548 feet was worth $11,754.00 and the total for 
the two parcels was $15,245. Witness stated that the 
price amounted to about $6,SOO.OO per acre. That Parcel 
irl if taken on acreage basis would come to about $9,000.00 
an acre. That this parcel was only about 1/3 of an acre. 
That Parcel #2 averaged about ISc 4 a square foot or a little 
less than $6,400.00 an acre. Witness was asked if he knew 
of any ground in the vicinity that sold per acre for half 
that much. Witness said that there were none since 
19 the sales in that area had to do with properties that 
were zoned differently and mostly for detached 
houses. Witness was then asked what the highest price 
was that he had heard of within the area for any property 
per acre regardless of the zoning. He stated that the 
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zoning was a very considerable part of the consideration 
and reflected itself in the price and that $3,500.00 regard¬ 
less of zoning would be the highest that he knew of. That 
the property that he had in mind was at Nicholls Avenue 
near Bald Eagle Hill but it was zoned residential 40A 
which only permits semi-detached houses and group houses 
not more than three in a group. That he did not make 
much examination of these sales because those that had 
been made were of properties zoned quite differently. That 
there were a number of properties in the vicinity that 
sold for around $3,000.00 an acre. That row houses could 
only be build in residential B or industrial and that there 
is no B area in the vicinity at all. That there was about 
twenty blocks of the industrial ground of which this prop¬ 
erty was a part which were available for private use before 
the Government started this condemnation project. That 
none of this property had been built on up to approxi¬ 
mately 1939. That the nearest development to the prop¬ 
erty in question which witness had anything to do with 
was in the Congress Heights area about eight blocks away. 
That he was an agent for the owner of that property in 
Congress Heights and that it was unimproved ground 
which he had sold. That the corner lots brought between 
30<£ and 35^ a square foot. That the interior lots brought 
about 25<f. That the property bordered on a new and im¬ 
proved street which had water in it but no sewer. That the 
sewer was not available at that time but they subsequently 
obtained it. That the streets were dedicated. That he has 
made 20 or 25 appraisals in the vicinity of the property 
in suit and testified in other condemnation cases for prop¬ 
erty there. That he testified in the School site in Ana- 
costia on behalf of the District of Columbia. He did not 
recall what he had valued the ground for in that site. That 
the condemnation of that site was about two years ago. 



20 . 


That the. ground was not comparable to that ground 
20 .. .in .the. present, case. '.That he did. not know, from 
•. . what direction, the wind. came, during, the four times 

he was on the property in suit but at any rate he did not 
notice any unusual odors. That he had testified on behalf 
of the owner of the Bockavack case at the intersection of 
Chesapeake and Xicholls on two occasions. Witness did 
not know what Mr. Fraser had paid for the property in 
suit in 1939. That whatever the price was it would not 
make any difference to him because of changed conditions. 

Whereupon the following occurred: 

Q. “How could this man (referring to the owner of the 
property in suit) afford to put a new development on this 
property and charge rents to justify his investment in 
competition with the rents the Government was charging 
and will charge .’ 9 

Mr. Lambert: “Do you mean in this very project that 
they are taking the property for?” 

Mr. Bell: “Yes sir.” 

Mr. Lambert: “Well I think that is manifestly im¬ 
proper, if your Honor please. We always value land in 
condemnation, value it as if the project which is under way 
were not going to take place. That is sort of making the 
tail wag the dog. The Government is going to use this 
and therefore they are going to put up a lot of houses 
there.” 

Mr. Bell: “It is a pretty big tail too.” 

Mr. Lambert: “In addition in that case they are going 
to put up a lot of houses there, they are going to put it 
on our property, then we have to compete with our own 
property. That does not make sense.” 

Mr. Bell: “Why you can’t deny facts that are staring 
you in the face. Here the Navy was acquiring this prop¬ 
erty when this man went down and bought it.” 
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^Court.:, “Surely, I will ov errule t he obje ction.”__ j 

Mr. Lambert: “Your Honor will allow’ me an exception.” 

Court: “Yes.” 

Whereupon the witness stated that he had found from 
his experience on the draft board that there is a substan¬ 
tial group of people in the Naval Reserve that have 
21 a very substantial income and those people are 
anxious to have living accommodations better than 
those that will be provided by the Government in this 
area and better in some instances than the proposed de¬ 
velopment of land in suit. 

Q. “As a matter of fact v’hen this development is all 
complete on the part of the housing development and assum¬ 
ing that Mr. Murray’s development were complete would 
not that development be completely out of place with the 
general surroundings?” 

A. “No sir.” 

Mr. Lambert: “Of course my objection goes to all of 
this if your Honor please, I don’t see how you can assume 
that the Government has taken land and developed it in 
the same project and then try to hammer the price of this 
parcel down by it.” 

The Court: ‘ ‘ Well I think he has got the right to testify 
as to—” 

W'itness interposes: “Well I—” 

Mr. Lambert: “May it be understood that my objection 
goes to all this line so that I do not have to object each 
time?” 

The Court: “Yes.” 

The Witness: “My opinion has been based not upon 
v T hat Mr. Murray has said. It has been based upon what 
I consider the best use to w r hich this property could be put, 
and in my opinion apartments there could be built cater¬ 
ing not to the low’ class or the higher class, but a mediocre 
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class, the middle class, that is not now catered to. - Now, 
that would be my own opinion on that.” 

By Mr. Bell: 

Q. “Now, can you point to any pieces of acreage ground 
south of the junction of Nichols Avenue and South Capitol 
Street on either side of Nichols Avenue that has ever sold 
for more than $3,500. an acre?” 

A. “Not to my knowledge, no, sir.” 

Mr. Bell: “That is all.” 

On redirect examination witness testified that demand 
for the utilization of the ground in this neighborhood had 
been growing with increasing rapidity over the past few 
months. That a year and a half ago it was im- 

22 possible to find a buyer for property in this vicinity 
but in the past six months it had gathered consider¬ 
able momentum which last fall was becoming acute because 
of the demand made upon brokers for property in that 
area and brokers did not have the property available. 
Thereupon the counsel for the property owner read into 
the evidence contract between Oliver L. Murray and Mary 
E. Neff to purchase property in suit, namely; Parcel 
251/36 which was dated November 6, 1940 and read as 
follows: 

“Received from Oliver L. Murray a deposit of $500. to 
be applied as part payment of the purchase of Parcel 
251/36 with improvements thereon.” 

“The purchaser agrees to pay 25% cash at the date of 
the conveyance, of which sum this deposit shall be a part. ’ * 

“It is hereby agreed between the parties hereto that 
the purchaser shall have the privilege, and the purchaser 
hereby agrees to purchase all of said parcel of ground 
251/36 within the ensuing twelve months at a price 

23 of one thousand dollars per lot 35 feet wide by at 
least 115 feet deep on Chesapeake Street and a 

price of $750.00 for same size lots in other parts of said 
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plot; it is further agreed that in case the purchaser de¬ 
sires to purchase said ground in larger sized lots of 35 
feet by 115 feet, the price is at the same rate as above 
provided.” 

“It is further provided and agreed that the purchaser 
agrees to pay 25% for each lot the date of conveyance 
and give a second deed of trust for 75% of the purchase 
price, subject only to a first deed of trust for construction 
loan, which second deed of trust shall be payable on or 
before one year after its date, with interest at the rate of 
G percent per annum, payable semi-annually. ’ ’ 

“The owners reserve the right to approve or disap¬ 
prove the plans and specifications for any building to be 
erected and the amount of first trust to be secured ahead 
of the second deed of trust above provided for.” 

“Said parcel is shown on plat of the Surveyor of the 
District of Columbia of November 24, 1939, giving the 
layout for the respective streets, copy of which plat is 
attached to and made a part thereof.” (Same as U. S. 
Exhibit #1.) 

Whereupon the property owners rested their case. 

# * * * # 

25 As a witness for the Government there was 
called THELMA L. TAYLOR who testified that she 
was employed by Cafritz Company and that at one time on 
behalf of the company she had taken title to a piece of prop¬ 
erty known as Parcel 247/16 on Nicholls Avenue, S.W. 
Witness presented a sales contract dated May 20, 1940 a 
part of which was read in evidence which was as follows: 
“Received of T. Taylor, to be applied as part pay¬ 
ment in the purchase of parcel 247/16 facing Giesboro 
Road”, which you see is a continuation of Nicholas 
Avenue, “containing 29.556 acres, more or less, unim¬ 
proved; $15,000.; all cash; dated May 20, 1940”. 
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.On cross examination the witness was asked what the 
general topography of the gTound was but witness replied 
she did not know, she had never seen the ground. She 
knew that the seller of the property was a Mrs. Cooper who 
lived in Baltimore. She did not know if there were any 
trusts on the property at the date of sale, that she took title 
to the property free and clear of trusts; that she did not 
know whether or not there was a mortgage to be foreclosed 
on the property and she did not inquire. The contract stip¬ 
ulated that the sewer would be available in South Capital 
Street, that she was with Mr. Cafritz when the deal was 
entered into and that there was an offer and that it was ac¬ 
cepted; that a salesman brought the deal in to Mr. Cafritz 
and Mr. Cafritz never saw Mrs. Cooper at all. Settlement 
of the contract took place on July 5. Witness was then 
asked what the zoning of the property was and she replied 
she did not know. 

26 The next witness on behalf of the Government, 
OTIS H. GARVIN, testified as follows: 

That he was a member of the firm of Randall and Garvin 
in the real estate business and that his firm contracted with 
the owmer to subdivide into lots the property knowm as 
Parcel 246/30 fronting on Giesboro Road, S.W. (Nicholls 
Avenue extended). Witness stated that he did not have the 
contract with him. That his contract called for his sub¬ 
dividing the property and selling the lots at an agreed price. 
That he had effected the sub-division and divided the prop¬ 
erty into 22 foot lots by 112 feet. Some of them fronted 
on Forrester Street which the owmer dedicated. That these 
lots on Forrester Street were sold by witness through Mer¬ 
cer construction company. That the sale took place about 
two or three months ago. The property brought $10.00 a 
front foot or about 10c a square foot. 
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On cross examination witness testified that Forrester 
Street which was put through the property was not on the 
highway plan; that he had moved the street which was 
there in order to get more lots out of the property. That 
the lots on Nicholls Avenue extended were on top of the 
hill and that those running back from that street were on 
the side of the hill where the grade was 11 to 15%. The 
foundation for the houses to be built on the lots sold are 
being prepared. Property is zoned residential 40A which 
permits community group and semi-detached houses but 
not row houses. That the 40 indicates the height that the 
buildings can be built. That under this zoning only 30% 
of the ground can be covered by the buildings except at the 
corner where a little more can be covered. That his sale 
price amounted to 10c to 11c a square foot. Witness was 
asked how the market was in that section for lots and replied 
it was very good—there was very much activity right now. 

Whereupon the following occurred: 

Q. “How does it compare with 6 or 8 months ago?” 

A. “It is much better. They just condemned South 
Capital Street and that set it on fire.” 

27 Q. “How many houses are there in the process of 
building within the next four or five blocks on top 
of the hill?” * # # 

A. “I would say 50 or 60.” 

That the lots were sold for $900.00 cash and $1,300.00 on 
second trust. That the ten lots sold were all bought by a 
builder who plans to build, develop, and sell the improved 
property and resell. Upon redirect examination witness 
was asked how much land was lost by dedication of streets 
through the property and he stated between *4 & 1/5 of the 
total land. 

The next witness called for the Government was LOUIS 
W. RICHARDSON, who testified as follows: 
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That he was a member of the real-estate firm of Higbv, 
Richardson and Franklin, located in the District of Colum¬ 
bia. That at one time he owned one-half interest in the 
property in suit, namely; Parcel 251/36. The other half in¬ 
terest was owned by Mrs. Turner. They acquired the prop¬ 
erty about four or five years ago as a result of foreclosure 
on it. That he and Mrs. Turner’s husband, now dead, had 
lent $1,000.00 each to the owner and had taken a trust on 
it for security purposes, and having taken the property in 
under foreclosure he and Mrs. Turner sold it to Mr. Fraser 
and title was taken in the name of Miss Xeff. That this 
sale took place about two years ago some time in 1939. 
That they sold the property for $1,500.00. 

Under cross examination witness stated that after tak¬ 
ing the property in under foreclosure he had held it with 
Mrs. Turner for a number of years. That prior to becom¬ 
ing Mrs. Turner she had been a Mrs. Hoover; Mr. Hoover 
had been his partner in the transaction. Mr. Hoover had 
died about a year before the foreclosure on the property. 
That after Mr. Hoover died and the foreclosure on the 
property had taken place, Mrs. Turner was very anxious 
to sell the property and that she constantly urged him to 
sell it since she was paying taxes on it and nothing was 
coming in. That at that time there was not much de- 
28 mand for property down there. That all this prop- 
ertv was in a transitional stage. There was no de- 
mand for it for city uses and it was no longer farm land. 
This was the situation at the tmie he sold it. That when 
he sold it water was not available for the property; that 
sewers were up the hill five or six squares away but could 
not be utilized because it was up grade and that the prop¬ 
erty was without the availability of any sewers. 

The next witness called on behalf of the United States 
was DONALD LEE CHAMBERLIN, who testified as fol¬ 
lows : 
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That he is in the business of developing property in the 
District and that he developed property on Nichols Avenue 
in the name of D. C. Engineering Company of which he was 
president; that this development took place on Parcel 251/ 
44 at Nichols Avenue and Atlantic Street. His company 
acquired this property September 28, 1940 and it contained 
about 7.43 acres and it had a frontage on Nichols Avenue 
of 824.71 feet. Nichols Avenue in front of the property had 
a macadam roadway which he understood would be con¬ 
creted this year. That the roadway was 40 feet wide. That 
at the time he purchased the property water was availble 
but that sewer was not there but that the district put in a 
sewer before he had completed 27 houses on that frontage. 
That the houses were sold under $5,000.00 and were com¬ 
munity groups. A contract of sale was then produced by 
witness which bore date of August 12, 1940. The owners 
of the property at the time of sale were Lillian Cox Athey, 
Nellie H. Dement, Forrest B. Cox, Marian E. Devall. Con¬ 
tract was placed in evidence and marked Government Ex¬ 
hibit #7. The purchase price of the property was $13,- 
000.00 all cash. 

On cross examination the witness testified that since Au¬ 
gust, 1940 his company had improved the ground. That 
there were about SO houses under way on this parcel at the 
present time; that there would be 108 all told on the tract; 
that he alreadv sold 87 out of the 108; of those sold there 
were 27 houses actually completed and that 60 more had 
been sold in various stages of construction. 

29 Witness testified that the sellers of this property 
Lillian Cox Athey, Nellie H. Dement, Forrest B. Cox, 
Marian E. DeVall, he understood had inherited the prop¬ 
erty. That there was an old house on the property which 
rented for enough to carry the taxes on the property; that 
the houses was torn down by Ilechinger Company. Witness 



was asked at the time he bought the property how many 
new houses were being built right in the area between At¬ 
lantic Avnue and Chesapeake Street on either side of the 
street and he said that Mr. Kleinpeter had built 15 or 16 
houses which were detached houses selling for about $5,- 
050.00. That at the present time there were many houses in 
the vicinity under construction. He could not say how many 
new houses there were under construction now but Mr. 
Kleinpeter had at least 20 under construction across the 
street. Judging from the contracts that have come in the 
buyers of the property were from all walks of life, District 
Employees, Federal Employees and some mechanics. That 
the property was on a grade and that he lost about 30% 
in street that he had dedicated. That no commission was 
paid in the deal. That he developed Kenwood out in Mary¬ 
land and also did a development at Albermarle Avenue of 
cheaper houses. That the property had come to his atten¬ 
tion while driving one day with a man who said he knew 
the owners. 

Upon redirect examination witness was asked how the 
property he purchased compared with that in this case on 
Chesapeake Street and he replied “I am not in a position 
to say; I have not studied it.” Upon re-cross examination 
the witness stated that the property he had acquired was 
not zoned industrial and could be utilized only for semi¬ 
detached and group houses in groups of three or detached 
houses. 

There was next called as a witness HUBERT KLEIN¬ 
PETER, JR., who testified that he is a builder and real 
estate broker at the present time operating in the vicinity 
of Nichols Avenue, S. W., on property which runs from 
Atlantic Street to Chesapeake Street and faces Nichols 
Avenue the back part of which borders South Capitol 
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Street. That this parcel was designated as 2*25/44 
30 when he acquired it. That it had a frontage of 1350 
feet on Nichols Avenue; that he acquired the prop¬ 
erty on September 1, 1939 for Leo Dorsey Associates of 
which he was one. He and his associates had agreed to de¬ 
velop the land over a three year period. That he contracted 
to buy the property from a number of people by the name 
of Wahlers. That after dedicating the streets through the 
property he anticipated there would be 137 lots 50 x 125 
feet. His contract calls for the entire land but they were 
to pay for it as they developed the lots. That the purchase 
price of the land was a little less than 8^ a foot. 

On cross examination witness testified that he and his 
associates had paid $450.00 for each lot. That when he had 
entered into this contract in 1939; that they were pioneer 
developers and that there were no other developments on 
the hill in that area then. That he and his associates had 
completed 40 detached houses on the property and there 
were 20 in the course of building. Witness later corrected 
the total number of houses as 5S. That the zoning of the 
property was 40A residential. That the property on Nichols 
Avenue was on top of the hill and that the land falls away 
into a ravine toward South Capitol Street and that further 
back it comes up again and levels off toward South Capitol 
Street. That approximately 1/10 of the property was in 
the ravine. Witness stated he knew the people from whom 
he bought the property and that he met them in connection 
with the deal. That there were no encumbrances on the 
property at the time and believed they were in good finan¬ 
cial shape and not obliged to sell. Witness said his con¬ 
tract to purchase was on a lot basis and the land dedicated 
for the streets was contributed by the owners of the prop¬ 
erty but that he and his associates were charged with the 
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duty of putting-in the streets, sidewalks and curbs and 

of paying- for this. 

# # #. # .♦ 

31 Next there was called for the Government, JESSE 
E. WHITE, who testified he was a real estate ap¬ 
praiser and broker with offices in the Investment Building 
in this City, that he was in business for himself and was a 
licensed real estate broker; that he had been engaged in the 
real estate business since 1910 and was now doing a gen¬ 
eral business but specializing in appraisal work; that he did 
not do any rental business; that for five years prior to Au¬ 
gust, 1940 he had been a salaried appraiser for the Acacia 
Mutual Life of this territory which included Baltimore. 
For eleven years before that he was associated with B. F. 
Saul Company in their mortgage section in appraisal and 
general loan work and before that he ran a rental depart¬ 
ment in a real estate office. That he was also associated 
with Allen E. Walker Company from 1920 to 1925 in their 
development and building operations. That Walker de¬ 
veloped area out Massachusetts Avenue or rather purchased 
150 acres of land there for development. That this land 
has been subdivided and developed and lots sold to various 
builders. That he had been a broker recently in a transac¬ 
tion for five acres adjoining the park in Good Hope. This 
property is about three or four miles from the property in 
suit. That he had had quite a few appraisals for the In¬ 
surance Company on completed dwellings on Xenia Street 
which is about 1 block north of the land which Mr. Cham¬ 
berlin developed at Atlantic and Nichols Avenues. That 
he made the appraisal three years ago. That in order to 
prepare himself to testify in this particular case he had in¬ 
spected the property in the area, checked with sales as set 
forth in deeds and had the information obtained for him. 

Whereupon the following occurred: 
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Q. “You also acquainted yourself with the prices 
which the Government has been paying for all these other 
tracts down there V’ 

A. “Yes.” 

***** 

32 Whereupon the witness described the property as 
a rectangular piece of land fronting on Chesapeake 

Street for about 230 feet and contained 2.14 acres; that 
Chesapeake Street was a macadam street; that the 

33 land was practically level sloping off a little to the 
N.W., toward the river and dropped a distance of 

probably 30 ft. from its N.E., corner off to the river. That 
it had a little slope toward the back. That in his judgment 
the fair value of Parcel #1 which fronted 138 ft. on Chesa¬ 
peake Street by a depth of 115 ft. and contained 15,870 
sq. ft. is $1,428.00 and that he appraised it at approximately 
9c a sq. foot which is a fraction higher than which is se¬ 
cured by any other builder in lots sales or square feet in 
that area. That that part of Parcel #2 which fronted 98.18 
ft. on Chesapeake Street by a depth of 115 ft. was also worth 
9c a foot or $926.00. That the balance of the tract which 
contained about 6,700 feet or about 1.53 acres which he said 
had no outlet whatsoever, he appraised at $2,000.00 an acre 
or $3,060.00 making a total for the parcel of $3,986.00. 
Upon cross examination witness testified that his experience 
was primarily in other sections of the city with the excep* 
tion of a sale of 5 acres of ground he had made 60 days ago, 
insofar as unimproved ground was concerned, but that he 
had made numerous appraisals of improved ground in the 
Congress Heights Ave., all the way down to Atlantic Street. 
That the nearest appraisal to this property was Xenia 
Street three years ago. That his appraisal was with a 
view to protecting the persons who were going to lend 
money on the property. At the time he was making his 
appraisal there was no boom near the property in suit 
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That the tendency for the last several years was. for devel¬ 
opment toward this-area and they started np Congress 
Heights Area and extended by Bolling Field and the Naval 
Flying Field development and that these were the original 
developments in the area and the houses were rather 
old and scattered along Nichols Avenue. Witness was asked 
whether or not it was a fact that when he was making his 
appraisal of land in that vicinity several years ago that the 
land near the Bellevue Arsenal (Naval Magazine) was in 
a transitory stage, neither farm land nor land immediately 
needed for city developments. To which the witness replied 
that it was probably more useful for farm land then. That 
the development was now immediately across Shepherd 
Park from the property in suit. That now there was a de¬ 
mand over the entire area. That the people coming into 
that locality were employed nearly everywhere in the 
city and were not mostly those employed in the 
34 neighborhood. That only recently they had obtained 
transportation to that section. That the bus line now 
goes to Nichols Avenue at Fort Washington about % of a 
mile to a mile from the property in suit. 

Q. “Now, your development for this property was to 
develop it along Chesapeake Street and consider the back 
land as cut off entirely from the rest of the tract: is that 
right? Why did you develop it that way, Mr. White?” 

A. “I don’t think the District Government would per¬ 
mit you to dedicate a street with no outlet. You have no 
outlet for your rear.” 

Q. “You have got Cherry—” 

A. “You are blocked on both sides by the parkway. 
You can’t get sewer in there.” 

Q. “You have proposed Fourth Street there and pro¬ 
posed Cumberland Street.” 

A. “They are proposed, but you have to pass through 
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Government reservation. That property is owned by the 
Government. You would have to pass several people’s 
property to get to Fourth Street in there.” 

* * # m * 

35 That he was not in a position to say that you could not 
run a sewer across the Government Reservation but 
he did not know whether they would permit it or not. That 
he had valued the tract at the price secured for other tracts 
in the area as if they were rough land and gave them the 
highest figure which was obtained by anybody who sold. 
Witness stated that the property was zoned industrial 90. 
Whereupon the following occurred: 

Q. “Do you know of any land that has been sold in that 
vicinity which is zoned industrially?” 

A. “No, I do not.” 

Q. “As a matter of fact, all this development on the top 
of the hill is 40-A, isn’t it?” 

A. “40-A.” 

Witness was asked whether it did not take more land 
per house and per family in an area zoned 40-A than it did 
in an industrial area and replied in the affirmative but 
stated that it made a prettier development. That the only 
acreage property that he had sold in the Anacostia area 
was the five acre tract that he referred to in direct exam¬ 
ination and that was the remainder of a tract sold to the 
United States Government and that he had sold that which 
was left over to an individual. 

There was next called THOMAS W. OWEN who testified 
that he was in the real estate auctioneering appraisal busi¬ 
ness. That he is connected with the firm of Thomas J. 
Owen & Son, Auctioneers and Appraisers. That they have 
been doing business over 45 years. That he was associated 
continually with that firm for the last nine years and prior 
to that had been for a two year period between 1927 and 
1928. That the office has a real estate broker’s license but 
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that h'e does hot. That he had considerable experience in 
the particular area where the property in suit was located. 
That he had sold the property in suit one time several years 
ago. That he has sold other property in the area and like¬ 
wise has done considerable appraisal -work there. 
36 That he has inquired into sales of various pieces of 
property in the vicinity over a period extending 14 
years back. That he has talked to some of the appraisers 
and sellers, has gone over the land records and has visited 
the zoning commission, highway department, sewer and 
water department, Assessor’s office and the Surveyor’s of¬ 
fice. 

Witness was shown a paper and asked if he compiled it 
and he said he had and that it shows all purchases made 
within the area since 1927 both private and public and that 
he acquainted himself with each of the sales listed which 
he could find out about. That he had record of the sales 
testified to by the witnesses in this case and -was acquainted 
with the prices paid by the Government for properties 
privately bought in this case and also with the prices of 
other properties that they did not buy as well. That he 
had appraised for the War Department and the Navy De¬ 
partment about 50 acres of ground in this area. That his 
appraisals had furnished the basis upon -which the prop¬ 
erties had been purchased from the owners. That these 
properties purchased were in 7 different ownerships. That 
as of November, 1940 when Mr. Murray purchased Parcel 
#1 from Mr. Fraser there was still in private ownership in 
the vicinity Parcel 258/12 containing 22.34 acres, 258/08 
containing 2 acres, 258/13 containing 21.26 acres, 259/10 
containing acre, 258/06 containing % acre, 259/07 con¬ 
taining 3 acres, 259/09 containing 18.07 acres, 259/01 con¬ 
taining 2 acres and 252/32 containing 15 acres. That the 
last mentioned property has a frontage on Chesapeake 
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Street diagonally across the street from the property that 
Mr. Murray contracted to buy. There is also available 
251/40 containing 3 acres, and that Parcel 252/32 already 
mentioned was on the market in November, 1940, 251/40 
containing 3 acres, 251/11 containing 2 and a fraction acres, 
251/09 containing % acres, 251/38 containing 13 acres, 
252/38, the acreage of which he could not give, 252/39 con¬ 
taining 3 acres, 252/40 about four acres. These parcels 
were zoned industrial with the exception of 251/38, 251/11 
east of Fourth Street. There were also available at that 
time Parcels #252/12, 252/26, and 252/38, 252/07, but dif¬ 
ferently zoned. That the latter properties approximated 
a total of 15 acres. That he was familiar with every 
37 sale in the area and with the offering price of those 
properties that had not been sold, namely: 251/40, 
251/11 and 251/09 together with Parcel #258/02, 258/08: 
that these were still available together with the property 
belonging to Mr. Baden. There was one other property 
that he did not have the holding price of, but he had had 
occasion to appraise. 

Witness then presented a coast and Geodetic Survey 
Map of this area, on which he had outlined the property 
in suit in pencil, showing the slope of the land and the 
contours thereof. For illustrating purposes the coast 
Geodetic map was put into evidence as United States Ex¬ 
hibit #9, and is attached hereto. Witness stated that 
Cherry Avenue which appears on the plat put in by the 
Assistant Surveyor was created by deed between the 
owner of the property in suit and the owner of the adjoin¬ 
ing property and has never been made into a street over 
which one could pass. That 15 feet of this paper street 
fell within the property line of the property in suit and 
the other 15 feet on the adjoining property. That the 
gravel road which is in that vicinity which might appear 




to be Cherry Avenue w as in fact known as Parvini Road 
and ran.back to some colored houses situated in a street 
which was supposed to be named Oak Street. That there 
was a subdivision made of this property but that it has 
never been recorded. That witness lias a map of it how¬ 
ever, and that no land connected with the sub-division had 
been built upon. That there was one improved street bor¬ 
dering on the property and there were two other proposed 
streets going through the property which were papers 
streets, one known as Cumberland Street, the other as 
Fourth. Witness was asked whether he knew anything 
about Cumberland street and its grade. He stated that 
in order to put sewer in Cumberland Street west of the 
property in suit which property on the 17th of January was 
in private ownership it would he necessary either to dedi¬ 
cate Cumberland Street or acquire a right of way. That 
the grade was such that that was the only way sewer could 
serve this property. It could run down Cumberland Street 
unless Cumberland Street should he elevated above the 
grade of the adjacent land. That the Sewer Dopnrt- 
P»S incut he was informed did not put sewers in a street 
until the grade had been fixed and established. That 
he was advised that no grade had as yet been established 
on Cumberland Street. The property in suit was zoned 
industrial and claim had been made that row houses could 
he built then* which was true. That however on the top 
of the hill the ground was soiling for semi-detached and 
community houses and detached houses and was bringing 
the same prices regardless. That tin* nearest row house 
area is across the 11th Street bridge at Anaeostia. There 
is, however, other industrial ground in S. K. Washington 
that has been sold within the past year which could he 
used for this purpose. Witness happened to have owned 
and sold some. That the property he referred to was on 
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intersection of E. Capitol and Minnesota Avenue just south 
of Bennings Road. That there were 21 acres there which 
he with 3 other men owned jointly and sold. That S.E. 
Washington had a tremendous development since January 
1, 1940 and it was estimated that 4,000 homes had been built 
there. Most of these homes were built just across Pennsyl¬ 
vania Avenue Bridge. The area north of Minnesota Ave¬ 
nue has only recently been cut through within the last 
three years and has been developed up to Massachusetts 
Avenue where one reaches a park and that the area begin¬ 
ning at Bennings Road and coining down has also been 
developed. Also a large area out Pennsylvania Avenue 
and up Branch Avenue to TIillercst has been developed into 
a section of line high priced homes and in the last year 
there has been a tendency to develop low priced homes in 
this section. That he had taken all these developments in 
consideration in fixing his price for the property and par¬ 
ticularly the development in this area. That he had con¬ 
sidered that the ground in suit was neither rural or urban. 
That as it approaches the day when it can be used for urban 
ground it more nearly approaches what other urban ground 
had been sold in the vicinity. Witness stated that in his 
judgment the fair market value as of .January 17, 1!)41 
lor Parcel ~1 was $1,.">0().()(). Whereupon the following 
occurred: (According to Stenographic Report). 

3!I Q. “And that is at what rater* 

A. “That is at the—(after short pause) Well, 
it is better lhau the rate. It is a little bit less than Ion 
cents a square foot, which is probably a cent and a half 
higher than any ground in the vicinity is selling for, now 
being used. That is the raw ground, reduced to the same 
conditions: in other words, withoul sewer, street dedicated, 
without waler.** 
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By a Juror: 

Q. “May I ask why there was presumably a slightly 
higher rate placed on this property? "What would be the 
motivating factor !" 

A. “Well, actually, Mr. Dulcan, I put a value, as it 
calculates out, 1 calculated out 8.7 cents, which comes out 
to 1,370.69, but nobody can judge that close. Similarly 
on the other piece of property, 1 calculated in two different 
ways. It came out $3,0(HUM) a little better than three thou¬ 
sand—a little better than four thousand. Well now, you 
gave—I gave your smaller tract the benefit because it was 
immediately usable.” 

By M r. Bell: 

Q. “In other words, you gave him the benefit of the 
doubt?” 

A. “Yes. In each, in all cases I used the highest value 
being obtained.” 

Q. “No. 2.” 

A. “No. 2 tract, I put the value of $4,000.00. Actually 
the calculation came out $4,< ).*>.'5.47, but nobody is that ac¬ 
curate.” 

Q. “And that is at what rate?" 

A. “That is at the rate—I took front ground, which 
comprised 11,.‘>02 square feet, being a strip OS by 115, 
at 8.7 cents, which is the highest price on the hill, and also 
put the back ground, which is 1.784(5 acres or 77,337 square 
feet—1 put that at $2,000. per acre, which was at the price 
that was offered for the ground in the rear, or a total of 
$3,500, or a total of $4,033. In other words, the man abut¬ 
ting in the rear was offering to sell his for $2,000 an acre, 
and is today.” 

“I also calculated it under another method because the 
contention might he made, and has been made, that 
40 you should divide it into lots. Of course, the number 
of lots you can get out of any tract of land is subject 
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to speculation depending on the width and how deep you 
are making it. So to be fair I eliminated all the streets— 
what would be the streets provided they could be dedicated. 
This particular property faces the difficulty in dedication 
in Fourth Street to be extended to Cumberland Street, 
must extend through four different ownerships, two of 
which are in this case, one named Murray and the other 
named XefT, one owned by the United States Government 
and the other by Pavarini and Krebs.” 

The Court: “Can’t you speak just a little slower?” 

The Witness: “All right, sir.” 

The Court: “It is difficult.” 

The Witness: “It is a habit.” 

The Court: “It is very difficult for the reporter to get 

what von sav.” 

* • 

The Witness: “I am sorry.” 

Mi'. Bell: “The habit of a lifetime is a little hard to 
modify, your Honor.” 

Witness was then asked by a juror if he based his ap¬ 
praisal on the unusual war activities and he replied that 
prices had been stimulated in the vicinity by the war activity 
whereupon the Juror asked if there were a suspension of 
all activities would that affect the price of the property. 
Witness stated that it would affect it particularly where 
you had a piece of ground that was rural and it was near 
the point that it might be reached for urban use. That 
there was some ground within the area that within the 
year had sold as low as $000.00 an acre: that as the ground 
approached the point where it could be immediately used 
it went up in value. That if there was a complete suspension 
of activity it might remain for another 20 or 30 years before 
it could be used. That his office had sold Mr. Baden his 
ground 20 years ago and Mr. Baden was now offering his 
land for sale at $3,000.00 an acre. That if all the land in 


the proposed streets is taken away l'rom the property in 
suit his price per square foot for the whole would be about 
8.7 a square foot. 

41 CROSS EXAMINATION OF THOR XT EX 
OWKX: 

Witness testified on cross examination that he himself 
conducted auctions and conducted practically all of them 
for his firm. Whereupon the following occurred: 

Mr. Lambert: “Well, maybe that is the reason we have 
so much trouble understanding vou. When an auctioneer—” 

The Witness: “Well, they talk very rapidly; that’s 
true.” 

Mr. Lambert: “This voung man and mvself.” 

The Court: “1 don't know whether I have ever heard 
anybody talk so fast in my life except the radio announcers 
at these prize lights.'’ 

Mr. Bell: “Your Honor knows Mr. Watson: I think Mr. 
Owen has Mr. Watson beat a little bit.” 

Mr. Lambert: “Have you ever heard the Lucky Strike 
Auctioneer over the radio hour.’'’ 

The Witness: “You can't understand him at all.” 

Witness stated that about \\ of the business of his firm 
was auctioneering business and about : Y\ appraisal work. 
That he didn't believe auction prices represented the fair 
market value of the properties. That on direct examination 
he testified that he had sold the property in suit some years 
ago but this sale was made at auction. That he had sold 
two other pieces of property in the general area at auction 
within the last (5 or 7 years. That in the general area south 
of St. Elizabeth's Hospital in the last two years he had 
appraised several hundred properties for loans. That 
none of these appraisals were on land zoned industrial in 
that area. That in appraisals for loan purposes he gave 
the fair market value and in the majority of instances he 
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received his compensation therefor from the lenders of the 
money. 

Whereupon the following occurred: 

Q. “Xow you speak of a number of sales which you 
were familiar with because you were called in by the Navy 
Department to appraise them for the railed States Gov¬ 
ernment acquisition, this very acquisition that we have here. 
Did you base your present price on the sales that were done 
under the threat of Government litigation?” 

A. ‘‘Xo. My appraisals were based on what 
42 ground is being sold for by private parties, both of 
the same type and a similar type.*’ 

Q. “Then we can just wave those out of the window?” 

A. “We can wave those out of the window.” 

Witness stated that the nearest sales of ground zoned 
industrial that he knew of were 2 or 3 miles from this prop¬ 
erty but that the area was 3 miles nearer the city. That 
the sales of industrial ground that he referred to were 
out Dennings Road where the abattoir was located which 
was taken over by the Government several years ago. That 
the property over there within a year and a quarter had 
>old for $2,500.00 an acre and was being developed for 
row houses. That this property about three miles away 
from the property in suit was the nearest property he 
knew about where sales of industrial land had occurred. 
That he based his appraisal of the property in suit on a 
knowledge of what ground sold for between private parties 
both industrial and non-industrial in the vicinity. The 
sales for industrial land which he knew of and had taken 
into consideration were the piece of land already mentioned 
south of Bennings Road about two miles from this property 
and a tract of land north of E. Capitol Street which was 
zoned industrial known as Brawner tract, sold at $2,500. 
an acre and is now being developed for row houses. That 
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this ground was partially zoned industrial and part zoned 
residential A and had changed hands three times within 
the last year and has now been developed by the final pur¬ 
chaser who paid approximately $2,800.00 an acre for it. 
Witness further stated that lie based his appraisal on the 
value of that ground and his knowledge of the sale prices 
in the 11011 -industrial ground that had sold in the vicinity 
of the property in suit. 

Q. “Did you appraise it on the basis that you couldn't 
reach the back ground?" 

A. “You could only reach the back ground on that day 
(referring to January 17, 1041) by a right of way which 
existed only according to the deed." 

Q. “Well now, as a matter of fact hasn't it come to your 
attention in connection with your development here 
43 that the District was very anxious to open up Fourth 
Street so as to go over Overlook Avenue into Shep¬ 
herd Park?" 

A. “Xo according to the highway department or the 
National Capital Park and Planning Commission, who have 
charge of the park.” 

Q. “And this Overlook Drive at tin* end is very 
close to this property, just a few hundred feet, isn't it?" 

A. “Well, 1 would say more than a few hundred feet. 

I would say probably 27)00 feet." 

Witness stated that he had based his appraisal not only 
on his knowledge of the sale of the industrial land three 
miles away already testified about and on knowledge of 
sales of land differently zoned on the hill nearby but that 
he'd also based it on his knowledge of offerings of other 
industrial land in the neighborhood and what people were 
holding their property in the neighborhood for. Where¬ 
upon the following occurred: 

“Is there any property that you had your informa- 
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tion on that is immediately comparable to the property 
involved here?*’ 

A. “I recited two cases of industrial property which 
were sold, 3 miles closer to the center of the city, that 1 
had offerings on the two pieces of property in a compar¬ 
able location abutting in one case." 

Q. “Fronting on an actual street, like (’hesapeake?” 

A. “Xo, but having the same means of ingress and 
egress from those streets.*’ 

Q. “What streets?*’ 

A. “ Fndedicated streets." 

Q. "Isn't it a fact that your testimony, Mr. Owen, that 
you gave was that that property in the back of this 
property was locked up so it could not be used?" 

A. "Xo, I didn't say locked up. 1 said the back property 
behind (’hesapeake Street was worth no more than the 
ground behind it." 

(J. " Because you could not get at it ?" 

A. "You can*t use it.’’ 

Witness was asked if there was any land fronting on 
(’hesapeake St., the sale of which between private parties 
be knew about and be replied: 

44 “There was a tract down then* that sold immedi¬ 

ately opposite this tract by a private party, not 
mentioning a government transaction : the Government since 
bought it. It was sold within the last two or two and a 
half year period for a thousand dollars an acre." 

( c >. “Between - and l? 1 ?, year period?" 

A. "Yes—" 


(,). "What was the situation on Ibis property two or 
1 wo and a half years ago in respect to a demand for immedi¬ 
ate use, for urban use?" 

A. “The demand for urban use was about the same.’* 
(,). “The same as now?” 


A. “There has been no demand for urban use in the 
valley; the demand has been on top of the hill.” 

On redirect examination witness was asked as to whether 
in addition to his auctioneering activities he had any con¬ 
nection with the Perpetual Building Association, and he 
replied that he was a member of its Board of Directors 
and one of its regular appraisers. 

From time to time throughout the course of this witness’ 
examination he was requested by the reporter not to talk 
so rapidly because the reporter couldn't get what the wit¬ 
ness was saving. 

* # # * # 

45 Counsel for the property owners opened his argu¬ 
ment by reading from some of the instructions granted by 
the court. Instruction #2 was read and the court reporter 
recorded the reading as follows: 

“The parcels sought to be condemned are to be appraised 
under their present fair market value with reference to 
the most valuable use or uses to which thev could be law- 
fully put if no proceedings had been instituted for their 
condemnation. 

“The present fair market value is to be determined as 
of January 17th, 1941, the date when said property was 
taken for public use by the filing herein of a Declaration of 
Taking under Section 10 of the Act of March 1st, 1929. For 
any lapse of time following such Declaration of Taking, said 
Act of March 1st, 1929, makes provision through the allow¬ 
ance of interest on the judgment from the date of the tak¬ 
ing.” 

Subsequently instruction it 5 was read and the reporter 
recorded it as follows: 

“The jury are instructed that in determining the com¬ 
pensation for the land being condemned, they shall not take 
into consideration any effects whether by enhancement or 
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by diminution which the purpose or intention of the Gov¬ 
ernment meant to acquire this property for public use may 
have had upon its value. ’ ’ 

Whereupon the ease submitted for the United States 
Government was argued and the following was said by 
counsel for the Government: 

“Now, I think Mr. Lambert in his argument to you is 
a little bit inaccurate—I say this with all deference—in 
his talk about these streets and sewers. In the first 
4G place Mr. Owen said that to get sewer in Cumberland 
Street you have got to raise the street, and there is as yet 
no established grade for Cumberland Street, and the Dis¬ 
trict will not put any sewer in until the grade has been 
established and the street out. How far off in the future is 
that, with the Government holding on either side of Cum¬ 
berland street at this particular time? Why, you know 
perfectly well, gentlemen, no dedication of one little strip 
of land is going to be accepted by the District Government 
with Government ownership on either side of it. I submit 
that is something you should just discard immediately.” 

Whereupon in the closing argument on behalf of the 
property owners the following occurred: 

Mr. Lambert: “Gentlemen, just a few minutes more. 
Now, Mr. Bell has suggested to you that Cumberland Street 
here, since it now goes through Government property on 
both sides, would not be opened up, or the Government 
would not agree to opening it up. You arc told here by 
the instructions of the Court which I read to you that this 
property is to be valued as if there were no Government 
takings in this project at all.” 

A Juror: “You mean here too (indicating on a map) ?” 

Mr. Lambert: “Yes, there too. Now, if there were no 
Government taking in the project, there is no Government 
land bordering on either side of Cumberland Street—” 
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Mr. Bell: “"Well now, if your Honor please—” 

Mr. Lambert: “—here now next to this property.” 

Mr. Bell: “I am inclined to object to that. That is not 
just the point. You are to value the land in the light of 
no Government taking, but you can not discount the possi¬ 
bility of whether a street can be accepted for dedication or 
not when there is Government property on either side.” 

Mr. Lambert: “Well there isn’t Government property 
on either side as we are valuing this property because the 
Government property got there because of this very pro¬ 
ject so therefore we are considering it as if it were in pri¬ 
vate ownership on the adjacent borders.” 

47 The Court: Well, the property is to be valued as if 
the Government were not—”. 

Mr. Lambert: “Seizing it, taking it.” 

The Court: “The proceedings taking the property. 
That is all.” 

Mr. Lambert: “Yes, and that is true not only of the 
parcel here (indicating), but I mean the other property that 
was acquired by the Government in this particular taking 
program.” 

The Court: “Well, what is it?” 

Mr. Bell: “I don’t believe your Honor gets my point.” 

The Court: “I don’t believe I do.” 

Mr. Bell: “Of course that is true. I concede that for 
purposes of valuation, but when you are dealing with the 
existence of an actual fact you can not shut your eyes to 
the fact that Cumberland Street through this man’s land 
is blocked on either side by Government property; and 
when you are dealing with the likelihood and when they 
are trying to predicate their appraisal not on the existence 
of the dedicated street, the fact that Government property 
is on either side of it—you can’t shut your eyes to that.” 

Mr. Lambert: “But my point is that it is only on the 
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other side because of the very taking in this case or in this 
project.” 

Mr. Bell: “Can’t help it.” 

Mr. Lambert: “Well now, that—” 

The Court: “Now don’t let us spend the rest of our 
lives discussing this point. What is it you want to argue?” 

Mr. Lambert: “I want to argue that this valuation is to 
be considered in the light of the fact that this land that is 
now being acquired by the Government for this building 
program is just as if it all were in private ownership, be¬ 
cause that is part of the project that is taking this particu¬ 
lar piece of land we are dealing with.” 

Mr. Bell: “He wants—”. 

Mr. Lambert: “In other words, just what the instruc¬ 
tions say, if your Honor please. Let me get this instruc¬ 
tion.” 

48 Mr. Bell: “He wants to wreck the sorry scheme of 
things entire and mold it nearer to the heart’s de¬ 
sire. The point is this.” 

Mr. Lambert: “I want to follow the instructions that 
you presented.” 

Mr. Bell: “I know, but if he disregarded that point, 
why, he would assume that this Cumberland Street was 
actually in existence all the way through, and it isn’t. The 
assumption of one is the denial of the other.” 

The Court: “What is it vou are arguing?” 

Mr. Lambert: “My contention is, since the Government 
in this very project for housing purposes has acquired by 
private purchase the land on either side of proposed Cum¬ 
berland Street up to this property, that that is not to be 
argued and used as diminishing the value of our property, 
because the hypothesis on w’hich the valuation is to take 
place is that all the land surrounding this property which 
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has been acquired for this purpose was private and not 
public/ ’ 

The Court: Well, he hasn’t tried to argue that.” 

Mr. Lambert: “Well, I think he has. At least, that is 
the way 1 interpret it; and if he doesn’t mean to argue 
that, why, that is so much the better.” 

The Court: “He has not tried to argue that that dimin¬ 
ishes the value of your property.” 

Mr. Bell: “No. What I am worrying about is that 
Cumberland Street will never be dedicated.” 

Mr. Lambert: “He is trying to argue that since the 
Government in this very project has acquired land on both 
sides of Cumberland Street right next to this property, the 
Government will refuse dedication of Cumberland Street 
through this property, and therefore the price of this 
property should be affected, and I say that that is abso¬ 
lutely against the instructions and against the usual pro¬ 
gram.” 

The Court: “I think the instructions are perfectly 
plain.” 

Mr. Lambert: “I think so too, if your Honor please.” 
Mr. Bell: “And in addition you have forgotten or 
49 neglected to mention that as to Fourth Street you 
have a private ownership in Pavarini that has to be 
dedicated too.” 

Mr. Lambert: “I am not talking about Fourth Street 
now, but I am addressing it to your argument on Cumber¬ 
land Street.” 

Mr. Bell: “You have to get that before you get to 
Cumberland Street. Well, excuse me; I don’t want to in¬ 
terpose.” 

(The argument continued.) 
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Whereupon the court instructed the jury that they would 
select a foreman which they did and the court orally 
charged the jury as follows: 

The Court: “Well, the next thing that I want to say to 
you is that l>efore you begin your deliberations you should 
read the instructions carefully. They contain in simple 
language the principles of law which should govern you 
in the consideration of the case, and you should read them 
carefully so that they are well understood before you 
begin your deliberations. I do not think you will have any 
difficulty in understanding them. They are in a form that 
has been given for many years.” 

Whereupon the assistant clerk stated: 

“Now if you gentlemen have any exhibits you want to 
go to the jury, you had better pass them over.” 

Thereupon counsel for the property owners spoke to 
counsel for the United States in open court and said that 
he did not want the testimony which was to be transcribed 
by the reporter to go to the jury until he had a chance to 
read it, particularly since Mr. Owen’s testimony had been 
so hard to understand and so difficult to take and after 
reading it he would decide whether he would agree to its 
going to the jury. That thereafter on the following day 
counsel for the property owners called at the Department 
of Justice to obtain the testimony and to read and to deter¬ 
mine whether he would agree to its being sent to the jury 
and was told that it had been delivered to the jury by the 
clerk of the court. That thereupon on the 16th day of 
April, 1941 a verdict was returned, awarding $1400 for 
parcel 1 and $3,100 for parcel 2 and on the 18th day of 
April, 1941 motions for a new trial together with points 
and authorities in support thereof were filed on be- 
50 half of the property owners which motions were as 
follows: 
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“MOTION FOR NEW TRIAL ON BEHALF OF 
.• . PARCEL #1. 

Now comes Oliver L. Murray, by his attorney, the owner 
of Parcel # 1 in the above entitled case and moves that he 
be granted a new trial in this case for the following rea¬ 
sons : 

1. That the verdict of the jury was contrary to the evi¬ 
dence. 

2. That the verdict of the jury was contrary to the 
weight of the evidence. 

3. That the Court erred in not allowing witness for 
property owner, W. Arthur Carr, to illustrate to the jury 
by use of a Plat of the property the manner in which Parcel 
#1 can be best subdivided and used. 

4. That without consent of counsel and before counsel 
for property owner could read the written report of the 
testimony taken at the trial, written reports were neverthe¬ 
less delivered to the jury.” 

# ♦ # # • 

“MOTION FOR NEW TRIAL ON BEHALF OF 

PARCEL #2. 

Now comes Mary E. Neff, by her attorney, the owner 
of Parcel #2 in the above entitled case and moves that she 
be granted a new trial in this case for the following rea¬ 
sons: 

1. That the verdict of the jury was contrary to the evi¬ 
dence. 

2. That the verdict of the jury was contrary to the 
weight of the evidence. 

3. That the Court erred in not allowing witness for 
property owner, W. Arthur Carr, to illustrate to the jury 
by use of a Plat of the property the manner in which Parcel 
ir2 can be best subdivided and used. 
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4. That without consent of counsel and before counsel 
for property owner could read the written report of the 
testimony taken at the trial, written reports were neverthe¬ 
less delivered to the jury. 

51 5. That the Court erred in failing to instruct the 

jury that they should consider the land on both 
sides of proposed Cumberland Street West of the prop¬ 
erty in suit in private ownership and not in Government 
ownership since it was only acquired by the Government 
under the same project in which the land in suit was being 
condemned.” 

That thereafter the court overruled the motions made 
by the property owners and entered judgment on the ver¬ 
dict in the following language. 

* * * * * 

“JUDGMENT AND ORDER OVERRULING 
MOTIONS FOR NEW TRIAL. 

Upon consideration of the verdict of the jury returned 
herein on the 16th day of April, 1941, awarding compen¬ 
sation for the parcels of land described in the petition and 
proceedings in this cause, that is to say, Parcels I and II, 
and upon consideration of the motions and supplemental 
motions for a new trial, and after argument of counsel, 
it is this 7th day of May, 1941, 

ORDERED and CONSIDERED that said motions and 
supplemental motions for a new trial, and each of them, 
is hereby overruled and denied; that the awards for said 
parcels be, and the same are, hereby ratified and con¬ 
firmed. 

And it further appearing to the court that the United 
States, petitioner in this cause, did on the 17th day of 
January, 1941, file a declaration of taking in this cause 
and did on the 17th day of February, 1941, file an amended 
declaration of taking in respect of said Parcels I and II 


under Section 10 of the Act of March 1, .1929, c. 416 (45 
Stat. 1415), and had theretofore on the 17th day of Jan¬ 
uary, 1941 deposited with the Registry of the Court to the 
use of the persons entitled thereto the aggregate esti¬ 
mated compensation for both of said parcels as stated in 
the original declaration of taking whereby and also by 
virtue of the filing of said amended declaration of taking 
title to each of said parcels became and was vested 
52 in the United States in fee simple absolute at the 
date of the filing of said amended declaration of 
taking; WHEREUPON, it is this .... day of May, 1941, 
by the Court 

ADJUDGED AND ORDERED that the parties owning 
said parcels, respectively, and entitled to the sums award¬ 
ed by said verdict as just compensation for the same have 
judgment against the United States for the amounts of 
said awards, respectively, less the amounts respectively de¬ 
posited as the estimated compensation as heretofore ap¬ 
portioned by orders of court passed herein on February 
21, 1941, that is to say, for Parcel I the sum of $1,400. 
less the amount apportioned to the owners of said Parcel, 
$875. that is, the sum of $525. with interest thereon at the 
rate of 6 per centum per annum from the date of the fil¬ 
ing of the original declaration of taking, January 17, 1941, 
until the date of payment; for Parcel II the sum of $3,100. 
less the amount apportioned to the owners of said parcel 
$875. that is, the sum of $2,225. with interest thereon at the 
rate of 6 per centum per annum from the date of the fil¬ 
ing of the original declaration of taking, January 17, 1941, 
until the date of payment. 

And it is FURTHER ORDERED that the petitioner, 
or any party in interest, shall have a reference as of course 
to the Auditor of this court to ascertain what, if any, en¬ 
cumbrances, liens, taxes or assessments exist in respect of 
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said parcels and who is entitled to receive, and in what 
amounts, the money so awarded as just compensation.” 

That thereafter on the 20th day of May, 1941 the fol¬ 
lowing Notices of Appeal were filed: 

“NOTICE OF APPEAL TO THE UNITED STATES 

COURT OF APPEALS, DISTRICT OF COLUMBIA 

Notice is hereby given that Oliver L. Murray, respondent 
property owner of Parcel One in the above entitled cause 
hereby appeals to the United States Circuit Court of Ap¬ 
peals for the District of Columbia from ‘Judgment; and 
Order Overruling Motions for a New Trial’ entered here¬ 
in on the 7th day of May, A. D., 1941.” 

“NOTICE OF APPEAL TO THE UNITED STATES 

COURT OF APPEALS, DISTRICT OF COLUMBIA 

Notice is hereby given that Mary E. Neff, respondent 
property owner of Parcel Two in the above entitled 
53 cause hereby appeals to the United States Circuit 
Court of Appeals for the District of Columbia from 
‘Judgment; and Order Overruling Motions for a New 
Trial’ entered herein on the 7th day of May, A. D., 1941.” 

On the 24th day of June, Order was entered extending 
the time for record on appeal to August 8th, 1941, and 
on the 31st day of July, 1941, Order was entered extending 
the time for record on appeal to August 18th, 1941. 

ARTHUR G. LAMBERT, 

Attorney for Appellants, 

Oliver L. Murray, and Mary E. Neff. 

VERNON L. WILKINSON, 

Attorney for Appellee. 

The foregoing record is hereby approved: 

Alfred Lee Wheat, 

Chief Justice. 
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Instructions 

II 

59 The parcels sought to be condemned are to be ap¬ 
praised at their present fair market value with ref¬ 
erence to the most valuable use or uses to which they could 
be lawfully put if no proceedings had been instituted for 
their condemnation. 

The present fair market value is to be determined as 
of January 17,1941, the date when said property was taken 
for public use by the filing herein of a Declaration of Tak¬ 
ing under Section 10 of the Act of March 1, 1929. For any 
lapse of time following such Declaration of Taking said 
Act of March 1, 1929, makes provision through the allow¬ 
ance of interest on the judgment from the date of the 
taking. 

V 

62 The Jury are instructed that in determining the 
compensation for the land being condemned they shall not 
take into consideration any effect, whether by enhance¬ 
ment or by diminution, which the purpose or intention of 
the Government to acquire this property for public use 
may have had upon its value. 
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In the United States Court of Appeals for the 
District of Columbia 


No. 8052 

Oliver L. Murray, appeulant 
v. 

United States, appellee 

No. 8053 

Mary E. Neff, appellant 
v. 

United States, appellee 

APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

OPINION BELOW 

The district court did not write an opinion. The 
final judgment appears at R. 51-53. 1 

1 The record citations are to portions of an agreed statement of 
the record on appeal which are printed in the appendix to ap¬ 
pellants’ brief. 
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JURISDICTION 

These are appeals by defendants (R. 53) from a 
judgment entered May 7, 1941 (R. 51-53). Notices of 
appeal were filed May 20, 1941 (R. 53). Time to file 
the record was extended by orders of this Court to 
August 18, 1941 (R. 53). 

The jurisdiction of the district court was invoked 
by a petition for condemnation filed under instruc¬ 
tions of the Attorney General at the request of the 
Acting Secretary of the Navy, under the Act of June 
28,1940, c. 440, 54 Stat. 67b, 681, the Act of September 
9, 1940, c. 717, 54 Stat. 872, 883, and the Act of March 
1, 1929, e. 416, sec. 1, 45 Stat. 1415, 40 U. S. C. c. 7, 
sec. 361, D. C. Code (1929), title 25, sec. 100. Defend¬ 
ants invoke the jurisdiction of this Court under section 
20 of the Act of March 1, 1929, c. 416, 45 Stat. 1420, 
40 U. S. C. c. 7, sec. 380, D. C. Code (1929), title 25, 
sec. llOi. 

QUESTIONS PRESENTED 

1. Whether the verdict is “inadequate, or otherwise 
unreasonable or unjust” under D. C. Code (1929), title 
25, sec. llOe. 

2. Whether appellants, having failed to specify an 
objection and exception to a ruling at the trial in their 
motions for a new trial, have not waived that objec¬ 
tion and exception under D. C. Code (1929), title 25, 
sec. HOe-llOf, in view of the decision of this Court in 
Walker v. Ilazen, 67 App. D. C. 188, 90 F. 2d 502 
(1937). If not, whether there is any substance to 
appellants’ claim that the district court permitted the 
case to go to the jury on an erroneous theory of 
caluation. 
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3. Whether appellants can predicate error on the 
fact that the reporter’s transcript of the trial pro¬ 
ceedings was sent to the jury without their consent. 

4. Whether the district court erred in refusing to 
allow appellants’ witness Carr to illustrate his testi¬ 
mony by means of a sketch of subdivision superim¬ 
posed on a plat of survey. 

STATEMENT 

The United States brought this proceeding to con¬ 
demn an unimproved tract of land in the District of 
Columbia to be used as the site of a housing project 
for naval personnel engaged in national defense activ¬ 
ities. The tract, which is located at Fourth and 
Chesapeake Streets S.W., was known for taxation pur¬ 
poses as Parcel 251/36. It was in divided ownership, 
a part designated as Parcel No. 1, being owned by 
the defendant Oliver L. Murray, and a part designated 
as Parcel No. 2 by the defendant Mary E. Neff: (R. 1). 

The Government took possession under a declara¬ 
tion of taking filed January 17, 1941. A jury was 
drawn and taken to view’ the property (R. 2). There¬ 
after the issue of compensation was tried before the 
jury (R. 2-49) which returned a verdict making a 
separate awnrd for each parcel (R. 49). 

Each owner filed a motion for a new trial (R. 
50-51) which was denied (R. 51-53). Judgment on 
the verdict was entered (R. 51-53), and these appeals 
followed (R. 53). 

The appellants charge that the district court com¬ 
mitted four errors (Br. 10-11). These alleged errors 
and the related facts will be discussed in the Argu¬ 
ment. 
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STATUTES INVOLVED 

D. C. Code (1929), title 25, secs. llOe-llOf 1 provide: 

Sec. llOe. The court shall have power to set- 
aside or vacate the verdict of the jury, or any 
award contained therein, and to grant a new 
trial upon the same grounds as in other trials 
at law and upon the ground that said verdict, 
or any award contained therein is, in the judg¬ 
ment of the court, grossly excessive, or inade¬ 
quate, or otherwise unreasonable or unjust. In 
case the verdict or any award contained therein 
is set aside or vacated, the court shall award 
a new trial with respect to the lands as to 
which said verdict or such award is set aside 
or vacated; and the court shall fix a date for a 
new trial and order a new panel of prospective 
jurors to be drawn, certified, and summoned 
as hereinbefore provided; and the cause shall 
be proceeded with as if no such verdict or 
award had been rendered. 

Sec. llOf. Xo motion for a new trial or to 
set aside or vacate the verdict, in whole or in 
part, or any award contained therein, shall be 
made after the expiration of twenty days, Sun¬ 
days and legal holidays excluded, from the 
rendition thereof; and if no such motion be 
filed within such time, the verdict and the award 
or awards contained therein shall become final 
and conclusive, and judgment shall be entered 
thereon. 

SUMMARY OF ARGUMENT 


I. Although the total verdict was lower than the total 
appraisal of any expert witness, the expert testimony 

- Act of March 1. 192i», c. 410. 45 Stat. 1415. 40 U. S. c. 7. 
secs. 370. 37<. 
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was not the only evidence. There was in addition the 
evidence afforded by the jury's view of the premises 
(R. 2) and evidence of sales of similar property (R. 
23-30). In view of this it cannot be said that the ver¬ 
dict is not supported by the evidence. It follows that 
it was not “inadequate, or otherwise unreasonable or 
unjust' 7 under section ll()e of I). 0. Code (1929), title 
25. See Willis v. United States, 69 App. 1). C. 129, 
99 F. 2d 362 (1938). which distinguishes Branson v. 
ReiclieJderfer, 62 App. D. C. 129, 65 F. 2d 280 (1933), 
upon which appellants rely (Br. 14) on the ground that 
it was a case where the verdict was not supported 
by the evidence. 

V 

II. Appellants contend that the case was permitted 
to go to the jury on an erroneous theory of valuation 
(Br. 10, 11, IT, 18). Their contention is based on an 
objection to a question which government counsel 
asked their witness Lee with respect to how the de¬ 
fendant Murray could propose to develop the property 
as a site for small apartment houses when it would 
compete with naval housing erected or to be erected 
by the Government (R. 20). They claim that by over¬ 
ruling their objection to this question 1 lie district court 
allowed the valuation of the condemned property to be 
affected by the naval housing project. 

Appellants must be deemed to have waived this ob¬ 
jection. Tn Walker v. Ilazcn, 67 App. D. ('. 188, 90 F. 
2d 502 (1937), this Court construed D. C. Code (1929), 
title 25, sec. 46, which applies to condemnation pro¬ 
ceedings brought by the District of Columbia. It held 
that objections and exceptions to a verdict must be 
tiled within twenty days or be deemed to have been 





waived. This decision is taken to mean that even if 
objections and exceptions were seasonably filed, an 
appellant is nonetheless deemed to have waived any 
objections and exceptions which be failed to bring to 
the attention of the trial court (see 90 F. 2d at p. ">04). 
1). C. (’ode (1929). title 25. secs. HOe-llOf, apply to 
condemnations bv the United States in the District 
of Columbia. These sections are substantially similar 
to section 40. In view of Walker v. Han a. ap])ellants 
must be deemed, under the provisions of these sections, 
to have waived anv objection that the case was sent 
to the jury on an erroneous theory of valuation, inas¬ 
much as they did not specify any such objection to the 
verdict in their motions for a new trial (R. 50-51). 

Furthermore, appellants’ objection and exception 
lacks substance. The question was merely preliminary 
and. since Lee answered that there* would lx* no com¬ 
petition < R. 21-22), appellants have no reason to com¬ 
plain. Moreover, the court specifically instructed the 
jury that the land was to he* valued without reference 
to the purpose for which the <Joverument acquired it. 

TIT. Nor can appellants ground error on tin* fact 
that the official reporter's transcript of tlu* trial pro¬ 
ceedings was sent to the jury without their consent. 
They suffered no prejudice because the transcript is 
not shown to have contained any substantial inaccuracy 
(see ]). 13, Infra)- It accordingly rested in the 
discretion of the district court whether it was to be 
given to the jury. Punt v. Lair.so a, (>3 App. 1). (’. 370. 
72 F. 2d 742 (1934): Smith v. /,W. 31 App. 1). C. 
34S (!90S) : limn v. Heck, 2 Mackey (13 App. R. C.) 
*2 (1S82). 
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IN'. r rii(* district court did not err in refusing 1 to 
allow witness Carr to illustrate his testimony by use <>f 
a sketch drawn on a plat of survey. To have allowed 
him to do so. would have added nothing to his testi¬ 
mony (see n. 14, infra). Thus appellants suffered no 
injury. P was within the district court’s discretion 
to refuse the witness permission to use the sketch (see 
pp. 14-15. infra). The record shows that the district 
court’s ruling was prompted hy its belief that use of 
1 he sketch would open up collateral issues and tend 
to mislead the jury ( R. 8-9). 

ARGUMENT 

1 

The verdict is supported by the evidence 

Appellants contend that the verdict should he set 
aside ( I>r. 10. 11. 12-17 ). They invoke 1). C. ( ode 
( 1929). title 25, sec. 110e. which provides that a ver¬ 
dict in a condemnation case may be set aside on the 
ground that it is “inadequate, or otherwise unreason¬ 
able or unjust’’ (I>r. 15). Tin* basis for their com¬ 
plaint is the fact 1 hat the total verdict was $914.00 be¬ 
low 1 lie lowest total appraisal of the expert witnesses. 

But the testimony of tin* exports was not the sole 
evidence in this case. The jury had before it the ad¬ 
ditional evidence afforded by a view of the premises 
(R. 2) and by testimony as to the sales of similar 


property ( R. 23-30). The award of $1,400.00 for Par¬ 
cel No. I approximated 9e a square foot (R. 31, 37— 
38). The award of $3,100.00 for Parcel No. 2 was also 
at the rale of 9c a square tool for tlull part o! the 
parcel fronting on Chesapeake Si reet. and was at tin* 
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rate of about $1,500.00 an acre* for the balance* ( R. 31. 
37-38). The* evidence* of comparable* sales showed 
that similar property, whe*re* it was unimproved like 
the* property in suit, had sold for 8c a sepia re* foot or 
less, and also as low as $500.00 an acre (R. 23-30). 
Moreover, the re* was evidence* that the very tract in¬ 
volved in lhi> procee*dinn' had sold in 1939 for only 
81.501).()() ( R. 2b). 

Where a ve*reliet is sup port eel by the* e*vidcnce, as this 
ve*reliet is. it is eone*lusive*. It cannot be said to be 
“inaele*quate. or othe*rwise* unreasonable* or unjust* 
witlibi section 1 i Oe*. Whal this Court saiel in I Villi* v. 


United Slates , (59 App. 1). C. 129. 99 F. 2<1 262, 3(>5 
(1928) is e*qually applicable* to the* present case*: 

Sine-e it was the* province of the* jury 1e> wedijh 
the e*vidence afte*r se*<*in^ and hearing all the* 
witne*ss<*s and viewing the ])i*emises. we* are* not 
in positie>n to say that the* h>\ve*r e*e>urt e*rreel in 
failing 1e> £*ran1 the* new trial or in e*nte*ring the 
judgment in e*onformity with the* verdict. 


Brunson v. R( iehetderfer, (52 App. 1 >. C. 129. (55 F. 
2d 280 (1923), which is re*lie*d upon by appellants 
( I»r. 1-1). was a <*ase wlu*re the jury <*onimitte*d a «rre>ss 
e*rror of fact by ignoring* the* (*vielence* as t<> the* value 
of impre>ve*monts on the* re*al property involveel. Il is 
elistin^uisliable* from the* instant erase on the* ground 
state*el by this Court in Willis v. United Stales, supra 
'99 F. 2d at p. 305): 

We* do not have* such a case* before* us. The* ve*r- 
diet of the* jury is supported by e*videne*e* and 
we are not in a position to say that the* trial 
<• *urt r bused its discretion. 




<) 

Appellants point out that the expert appraisals as 
well as the purchase price paid by Oliver L. Murray 
for Parcel No. 1 support their position, and they con¬ 
tend that the evidence on comparable sales “was not 
very probative" (Br. lb-17). But the weight of the 
evidence was for the jury. Willis v. Unit'd SI ales, 
69 App. !).('. 129. 99 F. 2d 362, 365 (1938). 

II 

Appellants have waived any objection that the case went to 

the jury on an erroneous theory of valuation. In any event 

their claim of error on that "round lacks substance 

Appellants contend ( Br. 11. 17-18) that the district 
court erred in allowing the valuation of the land taken 
to be affected by the purpose of the taking (Br. 10). 
Their contention stems from a question (R. 20) which 
the district court permitted Government counsel to ask 
iheir witness Lee on cross-examination. The inquiry 
sought Lee's opinion as to how he could justify the 
property owner's development of the property in¬ 
volved as a site for small apartment houses when such 
a development would have to compete with low-cost 
naval housing. 

Appellants argue that by overruling their objection 
to this question the district court erroneously allowed 
the valuation of the properly involved to be affected 
by the purpose for which it was being taken. To this 
contention the Government has two answers: 

A ] >| >t*I 1;» 11 1seek to butt tv-- their chiim of error by citing the 
• rovcriinicnt's tc-tinioiiv and argument that proposed Cumberland 
Street < -ee Plat of Sur\c\ following R. .VI) was blocked on both 
-ide> hv ! nited Slate- property ami would not be accepted for 
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1. Haring failed lo object in their motions for a new 
trial that the cant teas permitted to go to the jury on 
an erroneous theory of valuation, appellants must be 
deemed to have waived any such objection unde r D. C. 
Code {1021)) title 2d, secs. 1 loe-llof .—In Walker v. 
Hazeu, 67 App. 1). 0. 188, 90 F. 2d 502 (1937), this 
Court held that if objections and exceptions to the ver¬ 
dict in a condemnation case are not filed within twenty 
days, then under D. C. Code (1929), title 25. sec. 46. 
which applies to condemnation proceedings by the 
District of Columbia, appellant is deemed to have 
waived them and nothing is presented for review. In 
that case no objections and exceptions whatever were 
filed, but it is evident that under the principles there 
enunciated an appellant who files some objections and 
exceptions but omits others, is deemed to have waived 
those omitted. For, in response to a contention that 
an appellant is entitled to review of objections and 
exceptions preserved at the trial, even if he has not 
made them the basis of a request to set aside the ver¬ 
dict under section 46, this Court said (90 F. 2d at p. 
504) that the requirement that objections and excep- 

dedieation by the District of Columbia, thus making inaccessible 
the rear of Parcel No. 2 (Br. 18-20). Since this complaint is not 
based on any objection, exception or requested instruction, it pre¬ 
sents nothing for review. United States v. Atkinson. 207 V. 8. 
157. 15!) (1936): Richardson v. Richardson , 112 F. 2d 10 (App. 
I). C.. 1040) : WdUs v. United States , 60 App. D. C. 120. 90 F. 2d 
362 (1938). Although the defendant Neff contended in her 
motion for a new trial that the court erred in failing to instruct 
the jury on this point, her complaint, made for the iirst time at 
that stage of the proceeding, avails her nothing as she had not 
requested such an instruction. 
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tions be filed “is mandatory and was intended by 
Congress to require a party in a condemnation pro¬ 
ceeding to bring his objections and exceptions to the 
attention of the court within twenty days * * * or 

else be taken to have waived them.” 

Condemnation proceedings brought by the United 
States in the District of Columbia are governed by 
D. C. Code (1929), title 25, secs. 110e-110f. 4 Section 
11 Oe authorizes the court to set aside the verdict or 
grant a motion for a new trial upon the usual grounds 
as in other trials at law and upon the additional 
ground specified. Section llOf requires that a motion 
for a new trial be filed within twenty days after the 
verdict, and provides that if no such motion is filed 
within that time, “the verdict and the awards contained 
therein shall become final and conclusive.” The pro¬ 
visions of these sections are in substance identical with 
section 46, supra, which governs proceedings by the 
District of Columbia and which was construed in 
Walker v. Hazen . Indeed, section llOf goes further 
than section 46, in that it expressly provides that a 
verdict shall be final and conclusive if no motion for 
a new trial is filed. By analogy to Walker v. Hazen 
appellant must be taken to have waived objections and 
exceptions to the verdict if he has not filed a motion 
for a new trial. 5 And if he has filed such a motion 
and has specified some objection and exceptions but 

4 The provisions of these sections are set forth in Statutes In¬ 
volved, supra. 

» See pages 6-8 of the Government’s brief in Hannan v. United 
States , No. 7771, this term. 
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omitted others, he must be taken to have waived those 
omitted. 

In this case appellants filed motions for a new trial, 
but failed to specify any objection to the verdict on 
the ground that the juiy was given the ease under an 
erroneous theory of valuation (R. 50-51). They ac¬ 
cordingly are to be deemed to have waived any such 
objection. 

2. Appellants’ claim of error that the case went to 
the jury on an erroneous theory of value lacks sub¬ 
stance .—The question with respect to possible com¬ 
petition with the naval housing project was purely pre¬ 
liminary. Witness Lee answered that the property 
here involved, if developed as a site for small apart¬ 
ment houses, would cater to a different class of people 
than the nearby naval housing project (R. 21-22), 
and thus would not compete with it. After this testi¬ 
mony nothing further was said on the subject at the 
trial. Government counsel did not attempt to con¬ 
tradict Mr. Lee’s statement, nor did he mention the 
point in his argument to the jury. Obviously, there 
is no basis for appellants’ contention (Br. 17-18) that 
the action of the court in overruling their objection to 
the question led the jury to believe that the property 
taken could be valued with reference to the purpose 
for which it was taken. The fact is that the jury 
was specifically instructed (R. 55) : 

* * * that in determining the compensation 
for the land being condemned they shall not 
take into consideration any effect, whether by 
enhancement or by diminution, which the pur- 
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pose or intention of the Government to acquire 
this property for public use may have had upon 
its value. 

Ill 

Appellants cannot predicate error on the fact that the re¬ 
porter’s transcript of the trial proceedings was sent to the 
jury without their consent 

One ground of appellants’ motion for a new trial 
was that the reporter’s transcript of the trial proceed¬ 
ings was given to the jury without their consent (R. 
50-51). Appellants refer to this transcript as a 
“purported * * * written report” (Br. 3), but 

they do not deny that it was the official transcript. 
They also state that the court reporter inaccurately 
transcribed instructions 2 and 5 when read to the 
jury by their attorney (Br. 23). However, the inac¬ 
curacies were obvious typographical errors, and could 
not have misled the jury. Besides, the district court 
submitted the same instructions to the jury in written 
form, and there is no complaint that these instructions 
were erroneous (R. 55). Appellants also say that “a 
substantial part” of the testimony of witness Owen 
who spoke very rapidly and was cautioned by the 
district court to speak more slowly (R. 39-40), “ap¬ 
pears to be garbled” (Br. 23). But they make no 
specific charge that there was any mistake in the 
report of his testimony. Thus appellants were not 
prejudiced because the reporter’s transcript was sent 
to the jury without their consent. Moreover, if they 
had objected before the transcript was allowed to go 
to the jury, it would nonetheless have been within the 
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discretion of the district court to permit it to be given 
to the jury. Pinn v. Lawson, 63 App. D. C. 370, 72 
F. 2d 742 (1934); Smith v. Ross, 31 App. D. C. 348 
(1908); Brien v. Beck, 2 Mackey (13 App. D. C.) 82 
(1882). 

IV 

The district court did not err in refusing to allow witness 
Carr to illustrate his testimony by use of a sketch of sub¬ 
division superimposed on a plat of survey 

Appellants assert that the district court erred in not 
permitting witness Carr to illustrate his testimony by 
use of a plat (Br. 10, 11-12, 23-24). This witness 
testified that more than thirty row houses and one 
apartment house could be built on the property, and 
that he had sketched division lines on a plat to show 
how this could be accomplished (R. 7-8). He was 
asked to demonstrate his testimony to the jury by 
means of liis sketch on the plat. However, the district 
court sustained the Government’s objection against the 
witness “illustrating from an imaginary plat of sub¬ 
division” (R. 8). 

Since witness Carr had already testified how many 
buildings could be placed on the property, appellants 
were not prejudiced by the court’s refusal to allow him 
to illustrate his testimonv. It was within the discre- 
tion of the district court to decide whether the sketch 
might be used and he excluded it upon the ground that 
its use would open up collateral issues and tend to 
mislead the jury (R. 8-9). Clearly, appellants cannot 
base error on this ruling. United States v. Coronado 
Beach Co., 255 U. S. 472, 488 (1921) ; City of Chicago 
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v. LeMoyne, 119 Fed. 662, 668 (C. C. A. 7, 1902) ; 
Hewitt v. United States, 110 F. 2d 1, 8 (C. C. A. 8, 
1940); Pybus v. Goldstein, 45 Ga. App. 669, 165 S. E. 
866 (1932); Forest Preserve Dist. v. Wallace, 299 Ill. 
476, 132 N. E. 444 (1921); Kansas City & T. By. Co. 
v. Yichroy, 46 Kan. 248, 26 Pac. 698 (1891) ; Louisiana 
By. & Nav. Co. v. Baton Bouge Brickyard, 136 La. 833, 
67 So. 922 (1915); Patterson v. Mayor, etc., of City 
of Baltimore, 130 Md. 645, 101 Atl. 589 (1917) ; Gorgas 
v. Philadelphia H. & P. B. Co., 215 Pa. 501, 64 Atl. 680 
(1906). 

CONCLUSION 


It is therefore submitted that the judgment on the 
verdict should be affirmed. 


Respectfully. 

Norman M. Littell, 

Assistant Attorney General. 
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